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Bryson & Harpin, Appellants, vs. PENrIx et al., Respond- 
ents. 


1. Under the eighth section of the act concerning fraudulent conveyances, (R. 
C. 1845,) the purchaser of personal property from a mortgagor in posses- 
sion, will hold against a prior unrecorded mortgage, even though he had 
notice of it. 

2. It seems, however, that such would not be the case if the mortgage was 
recorded within a reasonable time after its execution. 


Appeal from Pike Circuit Court. 


This was an action commenced by Bryson and Hardin 
against Penix and the administrator of James M. Parks, to 
recover the amount of four notes executed by Parks, in his 
life-time, and secured by a mortgage on certain beef cattle. 
The administrators of Henry Early were subsequently made 
parties defendants. The cause was submitted to the court up- 
on the following agreed statement of facts : 
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‘¢ On the 24th of September, 1849, James M. Parks execu- 
ted, acknowledged and delivered a mortgage on the cattle to 
secure his indebtedness to the plaintiffs. Parks remained in 
possession of the cattle and there was no delivery to the mort- 
gagee. The defendant, Penix, with notice of the execution of 
said mortgage to the plaintiffs, on the 26th of September, 
1849, obtained from Parks a mortgage on the same cattle, to 
secure himself and Early against certain liabilities therein 
mentioned, which was filed for registry on the day of its exe- 
cution, and before the plaintiffs’ mortgage, which was not filed 
until September 28, 1849. In the spring of 1850, the cattle 
were carried off and sold, with the consent of Parks, and Penix 
received the proceeds. It is admitted that the debt due from 
Parks to the plaintiffs remains unpaid, and that Parks died in- 
solvent, leaving no means to pay the liabilities for which Penix 
and Early were bound, and to secure which the mortgage to 
them was executed.” 

Upon these facts, the court gave judgment for the defend- 
ants, and the plaintiffs appealed. 

Broadhead, for appellants. All the provisions of the act 
concerning fraudulent conveyances must be construed together, 
and, if possible, made to harmonize. The construction of the 
eighth section contended for by the respondents completely 
nullifies the provisions of the second and third sections ; for, 
by that construction, the mere registry of a mortgage on per- 
sonal property makes it valid against all the world, whether 
fraudulent or not, and whether the mortgagee was a party or 
privy to the fraud or not. The eighth section could only have 
been intended to place mortgages on personal property on the 
same footing with deeds for land, and to make registry con- 
structive notice. Shepherd v. Trigg, T Mo. Rep. 151. 
Ross v. Crutzinger, ib. 245, 8 ib. 332. 11 ib. 369. The 
act was intended to prevent frauds and not to be used as an 
instrument of fraud. Penix is a subsequent purchaser, with 
full notice of a prior bona fide conveyance. 

J. D. Coalter, for respondents. By the eighth section of 
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the act, where the mortgagor of personal property remains in 
possession, the mortgage is not valid, except between the par- 
ties to it, until it is filed for record. The mortgage of the 
defendants, being first recorded, secured to them the first lien. 
The parties are equal in point of equity, and the law is in 
favor of the defendants. The act makes registry the sole test 
of the validity of the mortgage against subsequent purchasers 
or incumbrancers, and excludes the doctrine of notice. In 
Cook v. Clifford, 12 Mo. Rep. 379, this construction was 
given to the fifth section of the same act. ‘ In Virginia, they 
have given a like construction to an act somewhat similar. 2 
Munf. 548. 


Scort, Judge, delivered the opinion of the court. 


1. The eighth section of our act, concerning fraudulent con- 
veyances, is a transcript of a similar provision in the Massa- 
chusetts code. Code of 1836, p. 473, sec. 5. Under that 
statute it has been held, that when personal property is mort- 
gaged without a delivery thereof to the mortgagee, and the 
mortgage is not recorded, a party who buys the property of the 
mortgagor and takes possession of it, though he has know- 
ledge of the mortgage, will hold the property against the mort- 
gagee. Travis v. Bishop, 13 Met. 

So, in the case of Cook v. Clifford, 12 Mo. 379, under 
the fifth section of our act concerning fraudulent conveyances, 
it was held, that the purchaser of a slave from a loance, who 
had had five years possession, would hold him against the lend- 
er, although he had full knowledge of the circumstances. 

It is very true, that the recording of a mortgage or deed of 
trust, does not prevent its being assailed for fraud, but there is 
no evidence of fraud in this case but the purchasing with no- 
tice of the prior unrecorded deed, and, as that is warranted by 
law, it cannot be regarded as a fraud. 

2. Our statute prescribes no time within which a deed or 
conveyance shall be recorded. Under such circumstances, @ 
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party must have a reasonable time for that purpose, which is to 
be determined from the circumstances of each case ; and when 
a deed is recorded within a reasonable time, it has relation 
back to the time of execution. 4 Kent, 458. The question, 
whether the deed, in the present case, was recorded in a rea- 
sonable time, was not raised in the court below, nor was any 
evidence preserved in relation to it, except the mere dates of the 
respective deeds. ‘The other judges concurring, the judgment 
will be affirmed. 


Waite, Defendant in Error, vs. Buttock, Plaintiff in Error. 
1. Decree reversed for an error in the adjustment of a partnership account. 
Error to Franklin Circuit Court. 


This was a bill in chancery filed by Horace Y. White on the 
5th of April, 1849, against Leo Bullock, for an account of a 
partnership business and for an injunction of a judgment at 
law. The bill stated that on a settlement of partnership ac- 
counts, Bullock would be found indebted to the complainant in 
an amount exceeding the judgment. On a hearing, the Circuit 
Court, upon the finding of facts set out in the opinion of this 
court, gave a decree for the complainant for the sum of $23 45, 
after off-setting the judgment recovered by Bullock against the 
complainant. Bullock brings the case to this court by writ of 
error. 

Jones and Stevenson, for plaintiff in error. 


RyLanD, Judge, delivered the opinion of the court. 


The following is the statement of facts, as found by the 
Circuit Court in this case : 

That White and Bullock entered into partnership in the mill- 
ing and farming business, some time in the month of March, 
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1847, to the stock of which they were to contribute equally ; 
that the partnership existed for a period of six months ; that it 
was then dissolved, and the partnership effects, including stock, 
profits and every other species of effects, divided equally be- 
tween the parties, leaving the partnership accounts unsettled. 
The court finds, also, that White advanced in all the amount of 
$580 80; that White received on this amount the sum of 
$7 35; that Bullock advanced $166 75; that Bullock was 
the acting partner ; that he received and disbursed the money 
of the concern; that he received, in eash, $496; that he paid 
out the sum of $465 14, leaving the sum of $30 86 on hand; 
that one of the items of disbursement in this account was the 
sum of $219 97, paid over to White by Bullock. 

From this statement, then, it appears that White had advanc- 
ed $580 80; that he had received $7 35 and $219 97, making 
$227 32. Deduct this from his advancements and it leaves 
the sum of $353 48; that Bullock had advanced $166 75; 
that the excess of receipts over disbursements in his hands was 
$30 86, which, deducted from his advancements, left $135 89. 
Take this sum thus advanced by Bullock, from the amount re- 
maining of White’s advancements, leaves the sum of $217 69, 
the amount of advances made by White over those of Bullock. 
The account will then stand thus: Bullock and White will owe 
White this sum of $217 69, one half of which must be paid by 
White, being $108 84, leaving the other half to be paid by 
Bullock. 

Now, deducting this sum from the amount of the judgment 
obtained by Bullock against White, will show the amount to be 
paid by White to Bullock. This judgment is for $242 65; 
deduct what Bullock owes White, as above, being $108 84, 
will leave the sum of $133 81 still due to Bullock by White, 
without making any calculation of interest. 

In the opinion of this court, the court below erred in not de- 
ducting the sum of $219 97 paid to White by Bullock from 
the advancements made by White. This deduction must be 
made before it can be ascertained how much Bullock is liable 
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to White for, or how much White is entitled to draw from the 
firm. Failing to do this, would make Bullock individually 
liable for what he is only liable as one of a firm, that is, for 
one half. 

The judgment of the court below is reversed, and the cause 
remanded, the other judges concurring. 





FrissetL & Jounson, Appellants, vs. Harz, Respondent. 


1. Attorneys have no lien for their fees upon judgments recovered by them. 
The defendant will be protected in paying the money to the plaintiff in the 
judgment, notwithstanding he may have notice that the fees of the attorneys 
are unpaid. 

2. A judgment debtor will be protected in paying to the plaintiff in the judg- 
ment, as against an assignee, who has given no notice of the assignment. 


Appeal from Madison Circuit Court. 


At the September term, 1849, of the Madison Circuit Court, 
a judgment was rendered in favor of Robert J. Hill and oth- 
ers against Thomas Haile, in an action of detinue, for certain 
slaves or their value, together with damages for the detention. 
The case was appealed to the Supreme Court, where a remit- 
titur having been entered for the value of one of the slaves, 
the judgment of the Circuit Court was affirmed. Johnson and 
Frissell, H. B. Scott, since deceased, and Hugh A. Garland, 
were attorneys of record for the plaintiffs in that suit. After 
the affirmance of the judgment, the defendant, Haile, paid $8000 
on it to Garland and took his receipt therefor, and subsequent- 
ly compromised the balance with the plaintiffs, and took their 
receipt acknowledging full satisfaction of the judgment. At 
the March term, 1852, he filed his motion in the Circuit Court 
to have the judgment entered satisfied, of which motion, John- 
son and Frissell, as attorneys of the plaintiffs, were notified. 
When the motion came on to be heard, Haile produced the above 
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mentioned receipts in evidence in support of it. At this stage 
of the proceedings, Johnson and Frissell, the former for him- 
self and as administrator of H. B. Scott, filed their motion, 
supported by affidavits, to be made parties. This being allow- 
ed, they applied for a continuance, which was denied. They 
then offered in evidence an agreement with the plaintiffs in the 
suit of Hill and others vs. Haile, by which they were to re- 
ceive for their fees, as attorneys, all the damages that might 
be recovered in that suit; also, the following notice, which was 
served on Haile, after he had paid the $8000 to Garland, and 
before he had settled the balance with the plaintiffs : 

‘¢Mr. Thomas Haile : 

‘¢ Sir: You are hereby notified that Mr. Hill and Mr. Bry- 
an, on behalf of themselves and the other plaintiffs in the suit 
determined at the September term of the Circuit Court, 1849, 
at Fredericktown, Madison county, Missouri, against you, 
which decision has been affirmed by the Supreme Court, are 
indebted to us for fees in that case upwards of two thousand 
seven hundred dollars. You are, therefore, hereby cautioned 
to take notice of our rights in this matter, and pay to us the 
balance of the judgment, which has not been already paid to 
H. A. Garland. Respectfully, 

M. FRIssELL, 

THos. C. JOHNSON, 

Tos. C. JOHNSON, 
Administrator of H. B. Scott, deceased.?? 

Upon this evidence the Circuit Court sustained the motion of 
Haile, and ordered the judgment to be entered satisfied. From 
this decision, Johnson and Frissell appealed. 

Johnson and Frissell, pro se. 1. The contract was not 
champertous, but a legal, valid contract which will be enfore- 
ed. Bayard vy. McLane, 3 Harrington’s Rep. 2. The con- 
tract amounted to an assignment of the hire of the negroes, to 
be recovered in the form of damages. Courts of equity will 
protect assignees of a chose in action against parties who have 
notice of their rights. 8. The attorney has a lien upon the 
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subject matter recovered by him, for his fees. Haile had no- 
tice of this lien, and made a fraudulent settlement with the 
plaintiffs, to defraud the attorneys. The court should treat 
the settlement as a nullity, and require Haile to make payment 
to the right party. Cross on Lien, Law Lib. p. 153. Ba- 
con’s Abridg. tit. Attorney. 

Glover & Campbell, for respondent. 1. Putting the con- 
tract on the ground of assignment, Johnson and Frissell can- 
not enforce their claim against the respondent, part of a judg- 
ment not being assignable, without the consent of the judgment 
debtor. Love v. Fairfield, 13 Mo. Rep. 300. 2. The ap- 
pellants had no lien for their professional services on the 
money recovered, before the same came into their hands. 2 
Kent, 640—1 (note a.) 12 Wend. 261. 11 Mass. Rep. 
236. Baker vy. Cook, 3 Watts, 357. 3. Admitting they had 
a lien or an assignment, the respondent had no sufficient no- 
tice of that fact. The notice offered in evidence does not ap- 
prise him of any such claim. 4. The contract is champertous 
and void. 4 Litt. 412. Love v. Fairfield, 13 Mo. Rep. 303. 
9 Ala. Rep. 755. Wedon v. Wallace, 1 Meigs (Tenn.) 
Rep. 286. Merrit v. Lambert, 10 Paige’s Rep. 358. Ber- 
rien Vv. McLane and others, 1 Hof. Ch. Rep. 421. Thruston 
v. Percival, 1 Pick. Rep. 415. Lathrop v. Amherst Bank, 
9 Met. Rep. 489. Halloway v. Lane, T Porter’s Rep. 488. 
Caldwell v. Shepherd, 6 Monroe’s Rep. 389. 


Scott, Judge, delivered the opinion of the court. 


1. Attorneys and counsellors at law in Missouri, are not to 
be confounded with the mere attorney and solicitor in Eng- 
land. These last are recognized officers of the court, and are 
entitled to fees for the services performed by them in the same 
manner as the clerks of our courts of record. Their fees are 
ascertained and fixed by rules of court, and are recognized in 
the taxation of the costs of a suit. Such being their founda- 
tion, the law confers a lien on papers and on judgments to se- 
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cure their payment, and wil] not suffer collusive compromises 
between the parties to a suit, made with a view to prevent their 
recovery. Attorneys at law, in our courts, are allowed no 
fees which are taxed as costs. They look to contracts made 
with their clients for remuneration for their services. If they 
receive the money of those who employ them, they may retain 
their fees, just as any other bailee may retain for services 
rendered in the care of the subject of the bailment. Hence the 
learning in the English books, in relation to the liens of attor- 
neys, has no application, or an extremely limited one, under 
our system of laws. 

2. We do not consider that the notice given by Johnson and 
Frissell to Haile, furnished any evidence to him that the judg- 
ment, or any part of it, had been assigned to them. So far 
from it, they seem studiously to have avoided the communica- 
tion of such an idea. They merely tell him that the plaintiffs 
are indebted to them for fees in the cause, and caution him 
to notice their rights and to pay them the unsatisfied balance 
of the judgment. Now, surely, a mere notice to Haile, that 
the plaintiffs in the action were indebted to their attorneys, 
Johnson and Frissell, would be no warrant in law to Haile to 
withhold satisfaction of the judgment from those who had re- 
covered it. Haile, in this matter, appears to have acted in 
good faith ; he made arrangements with the plaintiffs to satisfy 
their judgment, which was a very heavy one, before he was 
informed of any thing in relation to the difficulty between 
Johnson and Frissell and their clients, concerning their fees ; 
and had that arrangement been disturbed, he would, no doubt, 
have been subjected to great inconvenience, if not serious loss. 
We are not, therefore, at liberty to infer that the motives of 
his conduct had any foundation in a desire to deprive Johnson 
and Frissell of the fees to which their services entitled them. 

As Johnson and Frissell had no lien on the judgment, and as 
they gave no notice of their assignment to Haile, it will not be 
necessary to examine the other points raised in the cause, as 
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these objections create an insuperable bar to their recovery un- 
der any aspect in which the case could be presented. 
The other judges concurring, the judgment will be affirmed. 


Logan, Appellant, vs. Puiips et al., Respondents. 


1. A marriage contract is binding between the parties thereto, although not 
acknowledged or proved and recorded. 

2. A widow’s dower may be barred by an equitable jointure, notwithstanding 
the fourteenth section of the act concerning dower, (R. C. 1845.) 

3. A liberal construction will be indulged in support of ante-nuptial settle- 
ments made as a substitute for dower. If the provision is ample, they will 
be upheld, without any nice discrimination between legal and equitable 
jointures. 


Appeal from Perry Circuit Court. 


This was a suit brought by Rosannah W. Logan, to recover 
dower in certain lands and slaves of which her husband, John 
Logan, died seized and possessed. The defendants set up in 
bar of the claim of dower the following marriage contract be- 
tween the plaintiff and her late husband : 

‘¢This agreement made and entered into this fifth day of 
November, A. D. 1844, by and between John Logan and Ro- 
sannah W. Searcy, both of the county of Perry and state of 
Missouri, witnesseth: that the said John Logan and Rosannah 
W. Searcy being about to enter into the bonds of matrimony, 
and being desirous that each should retain an exclusive right of 
control over his or her own property which they now own; 
therefore, it is hereby mutually agreed and contracted that she, 
the said Rosannah W. Searcy, is to have complete and full con- 
trol, ownership, possession and right to all the property she at 
this time holds (for and during the time the said marriage shall 
exist, that is to say, during the lives of both parties, ) be that 
property real or personal: she shall have the right to dispose 
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of said property during the marriage by will or otherwise, and 
the same shall not be subject to the disposal or to the payment 
of the debts of said John Logan. It is understood also that 
said property shall include all debts, credits and choses in ac- 
tion to which the said Rosannah W. Searcy may at this or any 
future time be entitled—and in consideration of the above pro- 
visions, contract and agreement, the said Rosannah W. Searcy 
doth hereby agree and consent that the estate and property of 
the said John Logan, both real and personal, shall be exempt 
and acquitted from all claim and right which she might other- 
wise acquire in the same by virtue of the contemplated mar- 
riage between the said John Logan and her, the said Rosannah 
W. Searcy—either as dower or otherwise. In witness where- 
of, they, the said John Logan and Rosannah W. Searcy, have 
each hereto subscribed their names, and affixed their seals, this 
5th day of November, A. D. 1844. 

Joun Logan, (seal. ) 

RosannaH W. Searcy, (seal. ) 

This instrument was acknowledged before a justice of the 
peace on the day of its date and recorded. At the trial, the 
justice who took the acknowledgment was called to prove the 
execution. He testified that he went to the house of the plain- 
tiff one evening at the request of John Logan, and there found 
Mr. Logan and the plaintiff, together with others. Mr. Logan 
asked Mrs. Searcy for the papers he had given her that day. 
Mrs. Searcy then produced the marriage contract offered in 
evidence. Witness was about to open it, when Mrs. Searcy 
objected, saying that she understood its contents. Both she 
and Mr. Logan said they acknowledged it, upon which witness 
took it home, and endorsed upon it his certificate of acknow- 
ledgment. 

The Circuit Court decided that the execution of the contract 
was sufficiently proved, and that it was a bar to the plaintiff’s 
right of dower. The plaintiff appealed. 

J. W. Noell, for appellant. I. The marriage contract is 
void because not acknowledged before an officer authorized by 
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law to take such acknowledgments. R. C. 1845, tit. marriage 
contracts. II. The evidence given does not prove the execu- 
tion of the contract. MVorman vy. Wells, 17 Wend. 136. 
Kirk v. Turner, 1 Devereux (N.C.) Rep. 14. Hl. The 
contract is not sufficient in law to bar the plaintiff’s right of 
dower. 1. At common law, and before the statute of 27 
Henry VIII., dower could not be barred by contract entered 
into in contemplation of marriage. Clancy on Rights, pp. 
205, 219. Thomas’ Coke, tit. jointure and dower. Bacon’s 
Ab. tit. jointure and dower. 2. The statute of 27 Henry 
VIII. does not increase the capacity of parties to make con- 
tracts in bar of dower, considered as mere contracts, but only 
provides means by way of jointure by which dower may be 
barred. 3. Our statute makes no change in the statute of 27 
Henry VIII., except that under our statute, jointures may 
consist of personal property. 4. The common law doctrine 
in relation to contracts between parties capable of contracting, 
never applied to contracts in bar of dower, either at common 
law or under the statute of 27 Henry VIII., nor does it apply 
to such contracts under our statute. 5. The contract set up 
by defendants does not possess the qualities of a good legal 
jointure, either under the statute of 27 Henry VIII. or under 
our statute. Clancy on Rights, pp. 209-10-11-22. 2 Black- 
stone’s Comm. 138. R. C. 1845, tit. dower, sec. 12. White- 
head v. Middleton, 2 Howard’s (Miss.) Rep. 692. IV. If 
the contract fails to be a legal jointure, it is no bar to dower, 
as the fourteenth section of the dower act does away with the 
whole doctrine of equitable jointures. See further, Gould v. 
Womack, 2 Ala. 83. T Mass. 153. 15 ib. 106. Couch v. 
Stratton, 4 Vesey, jr., 391. 

M. Frissell, for respondents. 1. The contract is good be- 
tween the parties, although not acknowledged or recorded. 2. 
Although not good as a legal jointure, it will be upheld in 
equity. R. C. 1845, p. 482, §12. Walker v. Walker, 1 
Vesey, sr. Rep. 54. Tew v. Winterton, 3 Brown’s Ch. Rep. 
493. John, Eari of Buckingham vy. Drury, 4 Brown’s cases, 
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500. Caruthers v. Caruthers, 4 Brown’s Ch. R. 509. Simp- 
son v. Guthridge, 1 Madd. Ch. Rep. 329. Williams v. 
Chitly, 3 Ves. 551. 14 Ohio Rep. 610. Selleck v. Selleck, 
8 Cow. Rep. 85. Andrews vy. Andrews, 8 ib. 80. Jones v. 
Powell, 6 J. C. R. 194. 183 Wend. 558. 


Scorr, Judge, delivered the opinion of the court. 


1. Under the statute concerning marriage contracts, it is not 
necessary that a nuptial agreement should be acknowledged or 
proved and recorded, in order to make it binding between the 
parties thereto. The object of recording such instruments is, 
to impart notice to purchasers and creditors, and if they are 
not affected by an omission to record them, those who form 
them cannot object to their validity, that they have not been ac- 
knowiedged and recorded. Notwithstanding the generality of 
the first section of the act, the sections which follow clearly 
indicate the purpose of the legislature in requiring marriage 
contracts to be recorded, and show that, as between the parties 
to them, they are binding, although they are not acknowledged 
or proved, and recorded. The justice of the peace who took 
the acknowledgment of the contract under consideration had 
no authority to do so, yet, as he was examined as a witness, 
his testimony clearly proved the execution of the instrument, 
and, as between the parties, that was all that was necessary to 
make it evidence. 

2. Two maxims of the common law rendered it impossible to 
bar a widow of her dower by any conveyance of lands, either 
before or during the marriage. The first of these maxims was, 
that no right could be released until it accrued ; the other was, 
that no right or title to an estate of freehold could be barred 
by a collateral satisfaction. When the statute of uses, 27 
Henry VIII. transferred the legal estate to those who were en- 
titled to the use of the lands, all women then married, would 
have become dowable of such lands as had been held to the use 
of their husbands ; to prevent this, as well as for the future to 
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make a provision by which dower might be barred, which was a 
great hindrance to alienations in consequenee of the cumbrous 
process by which the relinquishment of the wife could only be 
obtained, the tenth section of the statute, above referred to, 
was inserted, which established a mode by which the legal right 
to dower might be barred. In the construction of this section, 
it was held that, if the provision made for the wife be not a 
legal jointure within the act, she is not at law put to her elec- 
tion, but will be entitled to both provisions, that is, to her 
dower, and to that which was intended for a jointure. This 
being the construction of the act in the courts of law, courts 
of equity deeming it unjust that widows should have both dow- 
er and the provision intended as a substitute for it, interfered 
and obliged the widow in every such case to make her election 
between that which was designed as a legal jointure and her 
legal right to dower. When the widow elected or was compell- 
ed to take the provison substituted for dower, it was called an 
equitable jointure, and this is the origin, it is believed, of the 
jurisdiction of courts of equity in matters of this kind. 
Lomax on Real Property, 122-8. The widow was put to her 
election, as well where the jointure was made during cover- 
ture, as where it was made before, but nothing by way of join- 
ture could be a legal bar to dower but that which was settled 
prior to the marriage. Under what circumstances a widow 
should be put to her election, where a provision has been made 
for her subsequently to the marriage, is a matter which has 
caused great litigation in the courts of equityin England. Our 
code, by providing that, if any contract or agreement for join- 
ture be made after marriage, or be made before marriage and 
during infancy of the wife, the widow may, at her election, 
renounce her jointure and have dower, and that any real estate, 
devised to a wife, shall be in lieu of dower, unless it is other- 
wise declared by the testator in his will, has avoided many of 
the perplexing questions arising on this subject. 

The fourteenth section of the act concerning dower enacts, 
that when any deed, contract or agreement for jointure, in lieu 
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of dower, shall, through any default, fail to be a legal bar to 
dower, and the widow, availing herself of such default, shall 
demand her dower, then the estate and interest so conveyed to 
such widow, shall cease and determine. This controversy, 
growing out of a contract for jointure made by adults before 
marriage, it is maintained, that this provision has taken away 
all pretence for the interference of courts of equity in this 
matter, and that the only consideration which can arise is, 
whether the provision is such a one as is contemplated by the 
twelfth section of the act which defines what a jointure shall be, 
and if it is not such as is contemplated, then it fails and the 
wife is entitled to her dower at law. In a word, it is contend- 
ed, that all the dpctrine concerning equitable jointures or bars 
of dower, in cases like the present, has no longer any exist- 
ence under our system of law. In Virginia and Ohio, provi- 
Sions similar to the fourteenth section of our dower law pre- 
vail, and notwithstanding it is maintained that equitable 
jointures still exist and will defeat the legal claim of dower. 
1 Lomax, 122-3. Stilley v. Folger, 14 Ohio Rep. 610. In- 
deed the provision of our statute, relative to jointures, is so 
dissimilar to the tenth section of the 27 Hen. VIII., in re- 
lation to the same subject, that it cannot be a matter of easy 
discrimination, between a legal and equitable jointure, from the 
adjudged cases. By the English statute, among other requi- 
sites, an estate, to bar dower, must be limited to the wife her- 
self and not to any other person in trust for her; the join- 
ture, too, could only be of real estate. Our statute allows a 
trust as well as personal estate, to constitute the provision 
which shall be a legal bar of dower. In the courts of equity in 
England, it would appear that the only consideration is, whether 
the provision made be equivalent to a legal jointure under the 
statute ; if it be, the rule then is, to follow the law, in the sub- 
stance, without regard to the form in which the object is sought 
to be effected. If the provision made be equal in value to what 
a court of law would admit, as a jointure, then it will be bind- 
ing in equity. Clancy, 229. When a contract was made 
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by a woman of full age before marriage, by which, for a suf- 
ficient consideration, she relinquished her right of dower in her 
future husband’s real estate, it was sustained by courts of 
equity. Being suz juris, and free from the control of any 
one, it was not perceived why her contracts should not be bind- 
ing as well as those of all other adults. The provision in the 
statute concerning jointures, was introduced to enable married 
men to convey their estates freed from the incumbrance of 
dower, which was a great burden on alienations. We have 
seen that our statute permits dower to be barred by a jointure 
of personal estate. It does not say, in terms, that such an 
estate may be in trust, but as marriage is by law a gift to the 
husband of all the personalty in possession, of the wife, such 
estates would be extremely convenient in framing the settle- 
ments designed to bar the right of dower. 

3. Influenced by the doctrine of courts of equity, in rela- 
tion to this subject, and by the departure of our statute from 
the English law of jointures, we are warranted in indulging a 
liberal construction in support of settlements made as a sub- 
stitute for dower. Disregarding forms, the aim should be to 
protect the rights of dower, and if that object is attained by 
the agreement, the law is satisfied, without any nice discrimi- 
nations between legal and equitable jointures. By the mar- 
riage, all the personalty of Mrs. Logan was immediately vested 
in her husband, and the ante-nuptial contract impliedly crea- 
ted a trust, which secured it for her future use. The contract 
conferred the entire property on the wife, and the provision 
allowing her to dispose of it by will was introduced in conform- 
ity to the requirement of the statute of wills, as otherwise 
being a married woman, during her coverture, she would have 
had no power of disposition. This power shows that the en- 
tire estate was in her. Judging from the estate of the deceas- 
ed husband, as set forth in the petition, the provision made by 
the contract was, under the statute, a good and sufficient join- 
ture to bar the complainant’s right to dower. The other judges 
concurring, the judgment of the court below will be affirmed. 
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Munpy’s ADMINISTRATOR, Respondent, vs. Bryan, Appellant. 


1. A sale of land under execution after the death of the defendant, the levy 
having been made before his death, is not void, but at most only voidable. 
(This case arose under the law as it stood before 1845.) 


Appeal from Washington Circuit Court. © 


7’. C. Johnson, for appellant. 1. A court has no power to, 
set aside a sale and quash an execution after the term is’ pass- 
ed to which itis returnable. 2. The sale was valid. 3. If it 
was voidable, it cannot be attacked by motion. 

M. Frissell, for respondent, insisted that the sale was ab- 
solutely void, and relied upon McDonald vy. Sweringen, T 
Mo. Rep. 421. 


RYLAND, Judge, delivered the opinion of the court. 


The facts of this case are as follows: An execution issued in 
favor of Bryan from the Circuit Court, dated July 8, 1844, 
against Felix Mundy, which was levied on a house and lot in 
the town of Potosi, and after the levy and before the sale 
Mundy died. The sheriff, however, sold the lot—Bryan be- 
came purchaser and received a sheriff’s deed therefor. The 
return was made on the execution and is dated October 29th, 
1844. Things remained thus until May, 1851, a period of 
nearly seven years, when Bryan received a notice that a motion 
would be made to quash the execution aforesaid. The case was 
heard at the October term, 1852, and exectition quashed and 
the sale set aside— whereupon Bryan appealed to this court. 

1. The question upon these facts involves the validity of 
the sale by the sheriff of the real estate of the defendant in 
the judgment, upon an execution issued during the life-time of 
the defendant, levy also made during defendant’s life-time, 
but sale after his death. This question cannot” arise under 
our present state of the law. ‘The R. C. of 1845 provides for 
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such an occurrence; its importance, therefore, is limited to 
cases which have arisen prior to the Revised Code of 1845. 

The execution in this case issued upon a judgment obtained 
in the life-time of Felix Mundy, the intestate; it issued also 
during his life-time, and was levied on the real estate during 
his life-time, but the sale took place after his death. What is 
the effect of such a sale? Will it pass the title from Mundy’s 
heirs to the purchaser? In the opinion of this court, such a 
sale is not void, and the purchaser will acquire title to the 
estate sold. There can be no doubt but that the execution 
properly issued, and was good at the time it did issue. No- 
thing interposed to make it void, or to render the sale under it 
void, but the death of the intestate, and this, in the opinion of 
this court, had no such power. At most, asale under such cir- 
cumstances, was but voidable; the execution might, possibly, 
on motion before the court to which it was returnable, have 
been quashed. 

In the case of Hanson v. Barnes’ Lessee, in the court of 
appeals of Maryland, 3 Gill & Johns. 359, it was held, that 
the death of the defendant, before a levy on a fiert facias in 
the hands of a sheriff prior to such death, does not render a 
scire fuctas against the heirs and ¢erre tenants necessary ; 
the sale under a fiert fuctas thus issued and levied, passes 
title to the purchaser. In that case, the court stated, ‘* that 
the question was, whether pending proceedings in execution of 
the judgment, and which were all right and proper at the time 
of their institution, the death of the defendant suspends them 
in point of law; or if in fact, they are afterwards put in exe- 
cution, the law declares them void. If this were a question 
connected with a levy on personal property, it would be too 
clear for discussion—the execution would go on, and the 
plaintiff would have a right to reap the fruits of his judgment. 
But this is a levy on land. Should it be governed by differ- 
ent principles??? The writ of extent on a statute merchant, 
will not abate by the death of the defendant. 2 P. Wm/’s. 
621. In 2 Saund. 70 (c.) it is said, that an extent shall go, 
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notwithstanding the death of the defendant shall be returned on 
a capias 3i laicus. The same principles would seem to apply 
to the writ of elegit, in which any further action of the court to 
give the plaintiff the entire benefit of his execution, becomes 
unnecessary. Like the writs of edegi¢ and extendi fucias upon 
a statute merchant, the fieri fucias requires no other order or 
action of the court to give to the plaintiff the fruits of his ex- 
ecution. These are reaped when the sheriff discharges his 
duty in the process. The mandate goes to the sheriff to 
seize and sell the lands, and if it be regular in its inception, 
he derives his authority from the writ and he is bound to exe- 
cute it. 

In the case of Lessee of Massie’s heirs v. Long and others, 
2 Ohio, 412, the court said, ‘‘it is well settled, that if the 
defendant die after execution is sued out and levied, that the 
execution proceeds as if the death had not taken place.’? In 
this case, the court held, that the sale on execution issued after 
the death of the defendant, upon a juggment in his life-time, 
of lands of which defendant died seized, was void. 

In the case of Speer v. Sample, in the Supreme Court of 
Pennsylvania, 4 Watts, 367, it was held, that an execution 
issued upon a judgment after the death of the defendant, is not 
absolutely void, but only voidable, and a sale of land upon 
such execution vests in the purchaser a good title. In the case 
from Watts, the learned judge who delivered the opinion of the 
court, reviewed the cases bearing on the subject as far back as 
Coke, Dyer and Fitzherbert, and shows very satisfactorily, that 
a sale under an execution issued after the death of a defend- 
ant, is not void, but only voidable. This view of the subject 
does not affect the case of Sweringen v. «tdministrator of 
Eberius, T Mo. 421. 

In the opinion of this court then, the court below erred in 
sustaining the motion to quash the execution and in setting 
aside the sale. : 

The judgment of the Circuit Court is, with the concurrence 
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of the other judges, reversed, and the cause remanded, with 
directions to overrule the motion of the administrator to quash 
the execution and set aside the sale. 







Henpricks, Appellant, vs. McLean, Respondent. 






1. Tnder the act regulating chancery practice, (R. C. 1845,) an order ap- 
pointing a guardian ad litem for minor defendants who have not been 
served with process, is erroneous. 

2. Under that act, it is no objection to a decree otherwise regular that it does 

not give infant defendants a day to show cause after coming of age. 







Appeal from Franklin Circuit Court. 






M. Frissell, for appellant. 1. The court could take no 
jurisdiction to the prejudice of the infant defendants, until they 
had been served with process. A guardian ad litem can only 
be appointed for a party in court. 2. No decree could be ren- 
dered upon the confession of the guardian ad Litem without 
proof of the allegations of the bill. 3. The infant is entitled 
to a day to be heard in court. 

Charles Jones, for respondent. It is not material whether 
process was served upon the infant defendants or not, as the 
court appointed a guardian ad litem, who appeared and filed 
an answer for them. 






RyLanD, Judge, delivered the opinion of the court. 







‘This was a motion made in the Franklin Circuit Court, to set 







Elijah McLean vs. William Hendricks, Bernard J. Hendricks, 
John J. Hendricks, Mary Jane Hendricks, and Sophronia Ann 
Hendricks. 

The motion is as follows, after naming the case as above: 
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‘¢ Mary Jane Hendricks, by her attorney and in behalf of her 
brothers, Bernard J. Hendricks, John J. Hendricks, and her 
sister, all of whom are minors except herself, moves the court 
to set aside the decree in this cause for the following reasons : 
first, the infant defendants, in that cause, were not before the 
court, no process having been served upon them and they hay- 
ing no guardian; second, said infants appear by solicitor ; 
third, there is no time given, by the decree, for the infants to 
come in and show cause for setting aside the decree. 

On the trial of this motion, the original bill of McLean vs. 
Hendricks and others, together with the summons and return of 
the sheriff thereon, with various entries upon the record, and 
the answer of the guardian ad litem, were given in evidence by 
the said Mary Jane Hendricks. 

The defendant offered in evidence the record and proceedings 
of a suit for partition, by Bernard Hendricks and others 
against Jacob Feeze. 

The bill of complaint, filed by Elijah McLean originally, 
upon which the decree was made, on which the motion in this 
case was designed to operate, represented, that some ten or 
twelve years before the filing of the bill, one William Hen- 
dricks, of the county of Franklin, wishing to enter certain 
lands situated in said county, and not having the money, ap- 
plied to one Ridenhour for a loan of the necessary amount. 
Finding that he could borrow the amount by giving security for 
the payment of the same, he executed his note, with one John 
Jones, as security, for the sum of one hundred dollars. With 
this money and with other money kept back from his creditors, 
he entered the lands. The bill charges, that he determined to 
defraud his security, Jones, and to defraud the complainant, 
McLean, to whom he was indebted about $70; that the entry 
was made in the name of his son, William James Hendricks, 
then a minor; that this was done to defraud his creditors ; that 
said William J. Hendricks had no knowledge of the entry of 
these lands in his name, or that the same was designed to be 
entered in his name at the time ; that the same was designed to 
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be for his son, ( William’s ) use and benefit, that he might fraud- 
ulently avoid the payment of his debts and still use the prop- 
erty purchased in his son’s name ; that the lands so purchased 
in the name of his son, and for the purpose and design afore- 
said, were as follows: south-west quarter of the south-west 
quarter of section number four, township forty-two of range 
one, west, containing forty acres ; also, south-east quarter of 
south-east quarter of section number five, township forty-two 
of range one, west, containing forty acres; and caused the 
certificates to be issued in the name of his son. The bill also 
charges, that William J. Hendricks, at the same time, entered 
other lands in his own name, containing eighty acres, and 
caused certificates to issue in his own name; that Hendricks 
did, for the purpose of defrauding and cheating his creditors, 
transfer, by deed, about the same time, to his son, William 
James, the aforesaid lands, entered in his name. This deed 
was dated some time in the year 1841, and was for the consid- 
eration of natural love and affection. The bill charges, that 
this deed was made solely to defraud the complainant and other 
creditors; that the said William James had no notice of this 
deed ; that it was made to keep the land, in his name, out of 
the reach of legal process of his grantor’s creditors. The bill 
charges, that said Hendricks, anterior to this time, and at that 
time, and for many years, had been largely in debt, to the 
amount of several hundred dollars, exclusive of the amount 
due to Ridenhour and to the complainant in the bill ; that Hen- 
dricks refused to pay the note on which Jones was security to 
Ridenhour ; that Jones had it to pay; that Jones sued Hen- 
dricks on this note and recovered judgment for the one hundred 
dollars debt, and nine dollars and ninety cents damages ; that 
the execution, issued on this judgment, was returned unsatis- 
fied, for want of goods and chattels ; that a transcript of the 
judgment was filed in the clerk’s office of Franklin Cireuit 
Court ; that execution issued upon this transcript, dated about 
the 20th February, 1846; that it was levied on the lands 
which had been conveyed, by deed, to William James Hen- 
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dricks ; that the lands were sold and Jones became the pur- 
chaser for one hundred and five dollars ; that the sheriff made 
a deed to said Jones for the said lands, dated April 9, 1846 ; 
that an alias execution issued, and that said lands, with the 
other portions that had been entered in the name of William 
James Hendricks, were levied on, and that the sheriff was about 
to sell the same; that, at this time, said Hendricks came to 
the complainant and represented, that his home, farm and land 
were all about to be sacrificed, and that if the complainant 
would release his property from the claim of Jones, he, Hen- 
dricks, would make him a good warranty deed for the en- 
tire one hundred and sixty acres, in payment of what he then 
owed the complainant, which was about two hundred dollars. 
The bill also charges, that McLean, the complainant, being 
entirely ignorant of the fact that one half of the land had been 
entered in the name of William James Hendricks, and de- 
ceived by the fraudulent representations of said defendant, 
agreed to his proposal and paid the debt of the said Jones, 
amounting to near two hundred dollars, and costs, and took 
from Jones his quit claim deed for the eighty acres which the 
sheriff had previously sold to him; that said Hendricks made 
to complainant his deed for the one hundred and sixty acres, 
as he had proposed, for the consideration of what he paid to 
Jones for the defendant, together with what defendant was ow- 
ing him, making about three hundred dollars ; that the com- 
plainant now having Jones’ title and defendant’s title, and be- 
lieving the same to be good, sold the land to one Jacob Feeze, 
for a valuable consideration, and made a general warranty deed 
for the same ; that some time subsequent to this sale, Feeze 
informed the complainant that the children of said Hendricks, 
minors, by their next friend, who was their father, had institu- 
ted in the Franklin Circuit Court a suit for partition of the 
aforesaid lands, against him, said Feeze, they claiming as 
heirs of their said brother, William James Hendricks, deceas- 
ed. The bill charges, that now, for the first time, the com- 
plainant learned that any other person claimed title to any of 
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the said lands, and desiring that said Feeze should not be har- 
rassed, he purchased the said lands back from Feeze, and 
Feeze reconveyed the same to the complainant ; that William 
J. Hendricks died some time in the year 1846; that there was 
no administration of his estate, nor was he known to have any 
until said William Hendricks, the father, wishing to consum- 
mate the fraud upon your orator, brought the suit for parti- 
tion, as next friend for his children. The bill charges, that 
the entry of the eighty acres in the name of William J. 
Hendricks was fraudulent, with design to cheat, hinder and 
delay the creditors ; that the deed to William J., from his 
father, was also fraudulent, being for the same purpose ; that 
the pretended claim of his children, the minors aforesaid, to 
wit: Bernard J. Hendricks, John J. Hendricks, Mary J. Hen- 
dricks and Sophronia A. Hendricks, was fraudulent—makes 
these minors parties with their father ; that the claim set up is 
without their knowledge and is solely the act of said William 
Hendricks, and is a false and fraudulent transaction. The bill 
prays for a decree vesting title in complainant, and for general 
relief. 

Summons issued on this bill against the defendants, William, 
Bernard J., John J., Mary J. and Sophronia A. Hendricks. 
This writ was served as follows: ‘‘ Executed the within on the 
second day of March, 1849, by reading the plaintiffs bill of 
complaint and summons to the same attached, to and in the 
hearing of the said William Hendricks, on the above day ; also, 
by delivering him on the same day a true copy of the plain- 
tiff’s bill of complaint. A. W. Jerrrizs, Sheriff, 

By J. W. GREENSTREET, Dept.” 

On the 2d of April, 1849, the answer of the guardian ad 
litem was filed for the infants. The answer is as follows: 
‘¢ This defendant cannot deny the facts and allegations in said 
complainant’s bill of complaint contained.” 

The record shows, that John D. Stevenson was appointed 
guardian ad litem for Bernard, John J., and Sophronia A. 
Hendricks on the 2d April, 1849. 
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On the 5th of April, 1849, the parties appeared by solici- 
tors and the cause was tried. The court found that the entry 
in the name of William James Hendricks was fraudulent, and 
found that the deed of conveyance from William, the father, to 
William James, the son, was fraudulent ; that said entry and 
deed conveyed no title to said William James, and decreed that 
said title be vested in complainant, and that complainant re- 
cover costs. ‘The petition of the minors, heirs of their brother, 
William James, for partition against Feeze, sets up their claim 
to the lands, but it has nothing to do with the motion before the 
court. Upon hearing the evidence, the court overruled the mo- 
tion to set aside the decree, and the case is brought here by 
appeal. 

1. The record shows that the infant defendants, named in 
McLean’s bill, were not served with the process of the court. 
The return of the sheriff is silent as to them. He shows ser- 
vice on William Hendricks, but says not a word as to the 
other defendants. They were not served. The order of the 
court, then, appointing Stevenson guardian ad litem, was er- 
roneous. These defendants were not before the court; they 
were not summoned to appear, nor does the record any where 
show that they were in court or moved for the appointment of 
a guardian ad litem. The court, then, had no authority, upon 
the answer of the guardian ad litem, thus appointed, even 
confessing the facts alleged in the bill of complaint, to make a 
decree against these defendants, minors as they were. In 
Shropshire v. Reno, 5 Dana, 584, the court of appeals of 
Kentucky decided that, where there was no service of process 
on the infants, but a guardian ad /item was appointed and an- 
swered for them, that such appointment of a gfiardian did not 
cure the failure to have process executed on the infants ; that 
the appointment, itself, was irregular and did not bring the 
infants before the court; that where it is obvious that the in- 
terest of the infants is affected by the decree, and they are 
necessary parties to the suit, a decree, when they were not be- 
fore the court, would be erroneous. No decree can be made 














38 ST. LOUIS. 










Hendricks v. McLean. 





against infants upon the admissions of their guardian ad litem. 
4 Paige, 115. In Jones’ Ex’r v. McGinty and wife, 3 
Dana, 426, ‘‘ A guardian ad litem was appointed and had put 
in an answer for the infant heirs of Garrard Jones, deceased, 
when no process seems to have been executed upon them. The 
order appointing him, as well as the answer put in by him, was 
irregular and erroneous, until after they were served with pro- 
cess.”? All the defendants must be served with process under 
our statute regulating practice in chancery, when this bill of 
McLean’s was filed. The court had no authority, without the 
service of process or the appearance before the court of the 
infants, to make an order appointing a guardian ad Litem for 
the infant defendants. In Day v. Kerr, T Mo. Rep. 426, 
Judge Tompkins, in delivering the opinion of the court, said : 
‘¢ However idle it may be for an officer to read a summons in 
chancery to an infant, it is conceded that it was his duty to 
serve the process as the law prescribed, otherwise there could 
be no ground on which the court could issue further process, 
to bring them in.”? In the same case, the judge remarked: 
‘¢ But certain it is, they, the infants, were present in court, 
and when they were in the presence of the court, it was in the 
power of the court, if they were above the age of fourteen 
years, to admit them to choose a guardian.” In this case, the 
decree was held not to be void. In Heath’s Adm’r v. Ash- 
ley’s AAdm’r and others, 15 Mo. 395, this court held, that a 
decree in a chancery cause, against an infant, for want of an- 
swer, and without proof of the statements in the bill, is alto- 
gether erroneous. The decree, then, in this case of McLean 
vs. Wm. Hendricks and others, is erroneous, and the motion 
made by the said Mary J. Hendricks, for herself and her in- 
fant brothers and sister, should have been sustained. 4 Dana, 
136. 3 Dana, 405. 

2. As to the point alleged as error, in said decree, not giv- 
ing day to the said defendants, after they became of age, to 
appear and show cause against the decree, this court is of 
opinion that that is not error. That it is arule generally pre- 
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vailing in the courts of chancery in England, is fully admitted. 
It has been adopted as a rule, too, in some of the American 
courts of very high authority. Mills v. Dennis, 3 Johns. 
Ch. Rep. 367; Bushnell v. Harford, 4 Johns. Ch. Rep. 
302; Pope v. LeMaster, 5 Littell, T7; Beeler v. Bullett, 4 
Bibb, 11; Drayton v. Drayton, 1 Dessaus. 125; Wilkinson 
v. Wilkinson, 1 Dessaus. 201; Whitney v. Stearns and 
others, 11 Metcalf, 819. In Ruby and others v. Strother, 
11 Mo. Rep. 422, it was said, that, by the English courts of 
chancery, the right of the infant ¢o a day, after his coming of 
age, to show cause against a decree, was clearly admitted ; 
that an examination of the authorities, ancient and modern, 
will leave no doubt of this right; and it has been recognized 
in many of the American courts. This point was not decided 
by the court, as the case did not properly present this and oth- 
ers which were remarked upon the court. The court observed: 
‘¢ We are of opinion, that this cause is not before us in a shape 
in which the points made can be decided. The procedure 
adopted by the appellants is not an appropriate one.”’ 

The doctrine of giving a day to the infant, to show cause, 
is thus treated of in Daniel’s Chancery Practice, 1 vol. 222, 
sec. 7: ‘* Another ground of error, for which a decree against 
an infant may be impeached, is, that it does not give the infant 
a day after he comes of age, to show cause against it, in ca- 
ses where he is entitled to such indulgence. This arises from 
the practice which was formerly adopted in courts of equity, 
from analogy to the rule of law, by which, where an infant was 
sued on the specialty of his ancestor, he might plead that he 
was an infant, and that he ought not to answer until he was of 
age, upon which the parol demurred ; that is, all further pro- 
ceeding was stayed till the infant attained twenty-one. In 
imitation of this rule, courts of equity held that, in case of 
lands in fee, descending upon an infant, the parol should de- 
mur in equity as well as at law, and that, whether the estate 
was equitable or legal. From analogy to this rule, by which 
the parol was made to demur, wherever the real estates of an 
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infant were sought to be subjected to the debt of his ancestor, 
the courts of equity adopted another rule, by which it was ren- 
dered necessary that, in all cases in which the real estates of an 
infant were to be sold or conveyed, under a decree of the 
court, and it was requisite, in order to complete the title to 
such estate, that the conveyance should be executed by the in- 
fant, the execution of such conveyance should be deferred till 
after the infant should have had an opportunity, after attaining 
twenty-one, to show cause against the decree. For this pur- 
pose, a provision was inserted in the decree, giving the infant a 
day to show cause against it, within a certain time after he 
came of age. The words of the decree, in such cases, were 
as follows: ‘* And this decree is to be binding on the infant, 
unless, being served with process for that purpose, he shall, 
within six months after he shall have attained his age of twen- 
ty-one years, show unto this court, good cause to the con- 
trary.” 

The insertion of this clause, in a decree for a conveyance, 
by an infant, of his estate, was so strictly insisted upon, in all 
cases, that the omission of it has been considered an error in 
the decree. 

In Eyre v. The Countess of Shaftesbury, 2 P. Wm’s, 102, 
ii is said that, in all decrees against infants, even in the 
plainest cases, a day must be given them to show cause, when 
they come of age. But in the case of Sheffield v. The Du- 
chess of Buckingham, West’s Rep. 682, Lord Hardwicke 
said, ‘‘ Bills of review are of two kinds: the one in the na- 
ture of a writ of error coram vobis, for error apparent on the 
face of the decree, and this is, of course, on making a depo- 
sit of £50. The other, which is now an established proceed- 
ing, though not of course, but discretionary, and is upon mat- 
ter which, though existing before the decree, yet came to the 
parties’ knowledge since, and this is on petition and affidavit, 
that it did so, and must appear to be such matter as will over- 
turn the decree, or make it doubtful.”? 

This kind of proceeding was first in Lord Bacon’s time, and 
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was disputed so late as in Lord Harcourt’s, and is taken from 
the courts of the civil law. 

The present application is for a bill of this last kind. For 
the first, there is no occasion for an application to the 
court. Let us consider, then, the grounds of it. 

As to the first, ‘* that no day is given.” This, if it is 
error, is error on the face of the record, and, therefore, may 
be taken advantage of without such a bill of review as this is. 
And it is a new doctrine to me, ona bill to have the trusts 
of the will only performed, to have a day given, when the in- 
fant is plaintiff and the decree is according to the prayer of 
the bill. The case of Lady Effingham and Sir J. Napier, 
in the house of lords, is the only case, and the reason the lords 
went on there was, that it was for relief on a kind of fraud, 
and it was to convey the infant’s estete. It was, therefore, a 
very particular case and not to be argued from. 

And let this decree be founded on which bill it will, no con- 
veyance of the real estate is directed, and I take it to be the 
course of the court not to give day unless a conveyance is di- 
rected, either in form or substance. This doctrine had been 
declared nearly forty years before the case of Sheffield v. The 
Duchess of Buckingham, and in the case of Cooke v. Par- 
sons, 2 Vernon, 429. In Cooke v. Parsons, which was on a 
bill of review, an error assigned was, that lands were decreed 
to be sold pursuant to the will, for payment of debts, without 
giving the heir a day to show cause, after he came of age. 
The Lord Keeper confirmed the decree, ‘‘ for the lands being 
devised to be sold for payment of debts, there is nothing de- 
scends to the heir, and an immediate sale may be decreed with- 
out giving him a day to show cause, though an infant ; but if 
he had been decreed to have joined in the conveyance, then 
he must have had a day after he came of age.” 

In the case of Blatch & Agnis v. Wilder and others, 1 
Atkyns, 419, decided by Lord Hardwicke, a short time before 
the case of Sheffield v. Buckingham, it was agreed that, 
where lands are devised to trustees, to be sold for the payment 
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of debts, and the heir at law is an infant, he has no day given 
him, to show cause, on his coming of age; otherwise, where 
there is no devise of lands expressly to any particular person, 
for in that case he has. 

Daniel, in his chancery practice, says, there is one case in 
which the rule laid down by Lord Hardwicke, in Sheffield v. 
Duchess of Buckingham, is subject to exception, namely, 
that of foreclosure against an infant. In that case, although 
no conveyance is required from the infant, either in form or 
substance, he will be allowed six months after he comes of 
age, to show cause against the decree ; but in such a case, he 
can only show cause against the decree, for errorin it. He may 
not unravel the account, nor is he so much as entitled to re- 
deem the mortgage by paying what is due. 

In Booth v. Rich, 1 Vernon, 295, the court said, there be- 
ing an infant in the case, we cannot foreclose him, without a 
day to show cause, after he comes of age ; but the proper way 
is, to decree the lands to be sold to pay the debts, as that will 
bind the infant. 

In the case of Price v. Carver, 14 Eng. Ch. Rep. 2 part, 
162, decided August, 1837, the lord chancellor said: ‘¢ The 
question in this case was, whether the infant defendants were 
to have a day to show cause, after attaining twenty-one. The 
decree, in the event of the mortgage not being redeemed, after 
directing a foreclosure, directs a surrender or conveyance of 
the legal estate to the plaintiff. 

“¢T proceed to consider the only question argued before me, 
namely, whether, supposing the decree to be in other respects 
correct, the infant defendants ought to have a day to show 
cause after attaining twenty-one. That they would have had 
a day to show cause, according to the course hitherto pursued, 
is quite clear, the decree being both to foreclose and to pro- 
cure a conveyance from the infants. But it is said that the 
statute of 11 Geo. 4, and 1 W. 4, chap. 47, sec. 10, has 
altered the course of proceeding. That statute only enacts, 
that the parol shall not, in future, demur. If the parol demur- 
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ring and giving a day to an infant be synonymous terms, then 
this statute has prohibited the giving a day in future ; but if 
the terms be not synonymous, then the statute does not affect 
the practice in question in this case. I have always consider- 
ed, that the parol demurred, in equity, in those cases only in 
which it would have demurred at law. The origin and limits 
of this course at law are well explained in Plasket v. Beeby, 
4 East. 485; and the cases there put, of the parol demurring, 
have no reference to the cases in equity, in which a day is giv- 
en to an infant to show cause ; indeed, the shape of the decree, 
in the two cases, is perfectly different. When the parol de- 
murs in equity, nothing is done to affect the infant ; but, when 
a day is given, the decree is complete ; but the infant has a 
day given to show cause against it, and if he do not show good 
cause, within the time specified, he is bound. In some cases, 
indeed, the distinction is most apparent, the court deciding that 
the parol did not demur, and therefore making the decree, but 
giving the infant a day to show cause. In Uvedale vy. Uve- 
dale, 8 Atkyns, 117, Lord Hardwicke puts a case in which the 
parol could not have demurred, but the infant would have a day 
given. In Chaplin v. Chaplin, 3 P. Williams, 368, it was held, 
that the parol did not demur ; but the legal estate being in the 
son, could not have been got from him until twenty-one, and 
the decree must have given him a day to show cause.”? After 
citing many other cases, the lord chancellor said: ‘* All cases 
of foreclosure and partition, and all others in which a convey- 
ance is required from an heir, except those in which the parol 
would demur at law, are cases in which a day is given, but the 
parol does not demur. Of all such cases, the statute takes 
no notice, and affords no remedy for them, except that by the 
eleventh section it enables the court to take from the infant the 
legal estate of property decreed to be sold for the payment of 
debts, but for that purpose only. In all other cases in which 
@ conveyance is required from an infant, the law remains as 
before, and the practice, therefore, must remain the same. 
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and he must have a day.” 





Chancellor Kent had before him the principal questions which 
were afterwards decided by the lord chancellor in the above 
ease of Price v. Carver, in the case of Mills vy. Dennis. 
This case of A@iils vy. Dennis was decided in 1818. In it the 
chancellor said: ‘* It was the ancient and has been the settled 
practice of the court that no decree should be made against 
an infant without giving him a day (which was usually six 
months) after he comes of age, to show cause against it, and 
he is to be served with process of subpoena, for that purpose, 
on his coming of age. But though, in the case of a foreclo- 
sure of a mortgage, the infant has six months to show cause, 
yet, he cannot then be permitted to unravel the accounts, nor 
will he be entitled to redeem the mortgage by paying what is 
reported due. He is only entitled to show error in the decree. 
If, however, instead of foreclosing the mortgage against the 
infant heir of the mortgagor, and thereby giving him a day af- 
ter he becomes of age, it be decreed that the lands be sold to 
pay the mortgage debt, then, it seems to be understood that the 
sale will bind the infant.’? The chancellor, after directing that 
the plaintiff must prove his debt before the master, and that 
the master report the proof, the amount of principal and in- 
terest due, &c., concludes: ‘Every sale so decreed, will be 
absolute, without any day to show cause.” 

In the case of Wilkinson’s Adm’r v. Oliver’s Represen- 
tatives, 4 Henning & Munford, 450, the question submitted to 
the court was, whether the decree, which was for the sale of some 
lands belonging to infants, to pay debts, should allow to them . 
any time after they came of age, to show cause against it, 
as commissioners were to conduct it. By the chancellor: 
Wherever an infant is decreed fo do an act, he must have six 
months, after full age, allowed him to show cause against the 
decree, as where he is foreclosed. But, where lands are de- 
creed to be sold for the payment of debts, there is no necessity 
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to allow a day, unless he is decreed to join in the conveyance, 
as the commissioners of sale will execute the deed. 

From all the cases which I have had the opportunity of exam- 
ining on this subject, I think the following principles may be 
justly set down as deductions: That no day is given where the 
decree directs the sale of land to be made for payment of debts, 
and the conveyance is not to be made by the infant. Where 
he is required to unite in the conveyance, or to make the con- 
veyance, time is given him to show cause against the decree, 
after his maturity. These cases satisfy me that, under our 
system of practice, no day is necessary to be given to the in- 
fant. Here, by our statute, the decree itself passes title ; no 
act is required to be done by the infant. The statute is gene- 
ral and makes no exceptions in favor of infants. ‘They have 
two years allowed after final decree, for appealing. ‘‘In 
all cases where the court may decree the conveyance of real 
estate or the delivery of personal property, it may, by decree, 
pass the title of such property, without any act to be done on 
the part of the defendants, when, in its judgment, it shall be 
proper.” R. C. 1845, p. 852. ‘No representatives of a de- 
ceased party or other person interesled in the cause of action, 
shall be bound by any order or decree in any cause to which 
they do not become and are not made parties.”” R. C. 1845, 
p- 850. This section shows, that such decree will be binding 
upon all such as were made parties. No bill of review is al- 
lowed after five years from rendition of final decree. ‘‘ No 
sale or conveyance upon a bill for foreclosure or satisfaction of 
a mortgage regularly made by a court of chancery, shall be 
affected or prejudiced by the setting aside of any decree on the 
appearance of a defendant, as provided in the statute.” R. 
C. 1845, p. 852. 

No exception is found in our statute regulating the practice 
of courts of chancery in regard to infants. Here the courts 
decree against them as other defendants, only requiring that 
they be served with process and make proper appearance by 
4—vVOL. XVIII. 
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guardian, which, on motion, the court will appoint for any in- 
fant defendant served with process. 

The day was never given in the English courts of chancery, 
where the decree affected only the personalty. It was where 
the real estate of the infant defendant was affected by the de- 
cree, and not in all cases of this kind, but where, in the lan- 
guage of Lord Hardwicke, ‘‘ a conveyance was not directed, 
either in form or substance, except foreclosure of mortgage. 
Now, in England, wherever the courts take from the infant the 
legal estate of property, by decree, for payment of debts, no 
day is given. 

Upon the whole, then, we come to the conclusion, that the 
doctrine of giving day to infant defendants, to show cause 
against the decree, after they become of age, has not been 
considered as forming a part of our chancery practice; and 
that it is, in many respects, repugnant to the provisions of our 
chancery codes, as prescribed by the legislatures in 1825, 785 
and ’45. See statutes regulating practice in chancery, passim. 

In 1825, the legislature declared that there should be no such 
thing as allowing the parol to demur. The real estate then, 
which had descended to the infant heirs, charged with the debts 
of the ancestor, could be sold at law, notwithstanding the mi- 
nority of the infants. No delay was occasioned by such in- 
fancy. Why, in chancery, should this day be given? The sales 
under decrees passed the title absolutely and unconditionally. 
Nay, the decrees affecting the real estate of defendants (all 
defendants ) passed and vested the titles according to such de- 
crees, without any conveyances from the defendants. These 
decrees became the foundation of titles to estates. Let it now be 
said, that all such decrees, where infants were defendants, and 
to whom no day is given in the decree, are void, because no 
such day is given, and a new series of contests, in our 
courts of justice, will spring into life. Sales and conveyan- 
ces cannot be set aside after a lapse of a few years. Pur- 
chasers under them are secure; but decrees, which were sup- 
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posed to pass title and were made expressly to pass title as 
effectually as conveyances themselves, are to be declared erro- 
neous and set aside twenty years after their rendition. What 
then becomes of the estates thus decreed? And why should a 
defendant, who is a minor, have this time given to him ina 
chancery suit, when it is obvious, that the judgment at common 
law, against an infant defendant, can be enforced by sale of 
real estate descended, charged with the ancestor’s indebted- 
ness, and such sale pass the title unconditionally ? 

The judgment below must be reversed, and the cause re- 
manded, Judge Gamble concurring. Judge Scott not sitting 
in this cause. 





Funknovser & Porte, Plaintiffs in Error, vs. How e¢ al., 
Defendants in Error. 


1, The supreme court will not interfere with the discretion exercised by in- 
ferior courts in refusing permission to interplead in attachment suits, after 
the expiration of the time limited by their rules. It is only in flagrant 
cases that the supreme court will disturb the construction by a court of its 
own rules. 


Error to St. Louis Court of Common Pleas. 


R. M. Field, for plaintiff in error. There was error in de- 
nying the plaintiffs the right to interplead in the case. 1. The 
statute gives the right without any limitation as to the time, and 
no other limitation can justly be imposed by construction than 
such as arises from an actual judgment against the garnishee. 
R. C. 1845, title ** Attachment,” sec. 89. 2. The rule of the 
court of Common Pleas is, in its terms, inapplicable to this 
case, for it extends only to the case of property attached, and 
not to cases of money, effects, or credits. A comparison of 
the rule with the statute shows what is its proper construction. 
3. Besides, the rules of the court can bind no one but parties 





ST. LOUIS. 





Funkhouser v. How. 





before the court. The plaintiffs in error were not made par- 
ties nor served with process, nor in any way charged with 
actual or constructive notice. 4. Even if the plaintiffs were 
chargeable with constructive notice and bound by the rule of 
court, they should have been allowed to interplead, on the prin- 
ciple decided in Sloan y. Forse, 11 Mo. 126. See Quarles 
v. Porter, 12 Mo. 76. 

Todd & Krum, for defendants in error. I. If it was the 
right given by law to Funkhouser and Pottle to interplead and 
claim the effects attached, they could have done so without 
leave, and the leave or permission of the court could add noth- 
ing to their right. It was, therefore, in this view of the ques- 
tion, an unnecessary and useless act on the part of the plain- 
tiffs in error to ask, and equally useless on the part of the 
court to grant leave to interplead. II. If the right or privilege 
to interplead depended on the-diseretion of the Court of Com- 
mon Pleas, this court will not undertake to control that dis- 
cretion. ‘This rule, in cases of the exercise of a discretion, is 
well established by the repeated decisions of this court. LILI. 
The statute does not prescribe the time in which a claimant 
shall file his claim or interplead. But the court regulated that 
by rule, requiring *‘ all claimants of property attached to in- 
terplead therefor within the first six days of the term to 
which such attachment shall be returnable.” 


Scott, Judge, delivered the opinion of the court. 


In August, 1851, the defendants in error commenced a suit 
by attachment against Thomas Crew, and on the same day the 
Phoenix Insurance company was summoned as garnishee in the 
cause. In February, 1852, judgment was taken against Crew 
on service by publication. In January of the same year, on 
interrogatories, the garnishee admitted an indebtedness to Crew 
in the sum of $500. On this answer, on the 22d March, 1852, 
a judgment was rendered against the garnishee, a judgment 
haying been previously taken against Crew on the 20th March 





feat, Seer 
BEAR esta a i Seas. RE 








mae 


ss Se 


ssa iy we ee 


Set aaa eee ae 








Laahchaett ce eu cile iii 





Pra a ahi pee RAMOS PT BRD 


eT 
Savane: 


a 
‘ 
ES 

] 








MARCH TERM, 1853. 





Funkhouser v. How. 





of the same year. About the first of March, 1852, the plain- 
tiffs in error applied for leave to file an interplea in the cause, 
claiming the funds in the hands of the garnishee and support- 
ing their claim by evidence. It should have been previously 
stated, that the process of attachment was made returnable to 
the September term of the Court of Common Pleas. By a 
rule of that court, all claimants of property attached are re- 
quired to interplead therefor within the first six days of the 
term to which such attachment shall be returnable. The court 
below denied permission to the plaintiffs in error to intergjead, 
and they appealed. 

1. The sixty-first section of the act concerning attachments, 
among other things, gives the circuit court power to prescribe 
the time of interpleading. It is very reasonable to entrust to 
courts the construction and interpretation of their own rules. 
It should be a flagrant case that would justify the interference 
of an appellate tribunal in such matters. The inferior courts 
must know best the purposes and extent of their own rules. 
Certainly there was no error in construing the rule in relation 
to interpleaders as extending to ‘‘ effects and credits,’’ as well 
as to ‘‘ property.”” The rule was obviously designed to cover 
all cases of interpleader. Had the court permitted the plain- 
tiffs in error to interplead, at the time they made application 
for that purpose, this court would not have interfered with 
such an exercise of discretion. But as the application was 
delayed until a long time after the period prescribed by rule, 
and as no cause was shown for such delay, we cannot say that 
the court erred in denying the application. The rights of 
party failing to interplead are not compromised by such omis- 
sion. The ordinary course of proceeding is still open to him. 
The other judges concurring, the judgment will be affirmed. 
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Pressury, Plaintiff in Error, vs. Fisner & Bennett, De- 
fendants in Error. 


1. A bond given by one party to another for a valuable consideration, con- 
ditioned that a third party shall not engage in a particular business, is not 
void, as being in restraint of trade. It seems, that the doctrine of the com- 
mon law that contracts in restraint of trade are void, is regarded with less 
favor than formerly, the reasons in which it had its origin having, in a 
measure, ceased. 

2. A bond may be void in part and valid in part, if the valid and void condi- 
tio@ are capable of being separated. Thus, where one of the conditions in 
a bond is valid, and the other void, and the whole penalty is forfeited by a 
breach of either, the obligee may recover for a breach of the valid con- 
dition. 


Error to St. Louis Court of Common Pleas. 


Glover § Campbell and Richardson, for plaintiff in error. 
It is not denied that a contract in restraint of trade generally 
was void at common law. ‘This doctrine, however, is not re- 
garded so important as formerly. 21 Wend. 158. But the 
contract sued on in this case is not in restraint of trade at all. 
There are two conditions in the bond: 1. That Fisher & Ben- 
nett should not publish. 2. That Clark should not publish. 
The latter is the one sued upon. This is certainly not a re- 
straint upon trade. Clark was left free to act as he saw fit. 
It is a mere covenant of indemnity by Fisher & Bennett for a 
valuable consideration, against the acts of Clark, and as such 
is valid. 5 Metcalf, 386. 38 Kent, 270. But it is said, the 
condition that Fisher & Bennett should not publish is void, and 
therefore the whole bond is void. This does not follow. The 
two covenants are independent, and the entire consideration 
from Presbury to Fisher & Bennett being valid, surely he may 
recover for a breach of the valid condition. 8 T.R. 411. 8 
East, 235. 15 ib. 442. 13 ib.88. 6N. H. 225. 5 Taunt. 
727. Gib. 359. Bib. 226. 2 Watts & Serg. 286. 2 Kent, 
467-8. 
Todd & Krum, for defendants in error. The bond sued 
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upon was void, because it is unreasonable and impolitic and in 
restraint of trade. 19 Pick. Rep. 51, and cases there cited. 
7 Blackford’s Rep. 344 and note. Chitty on Contracts, 664. 


Scort, Judge, delivered the opinion of the court. 


Fisher & Bennett were the publishers of a counterfeit detec- 
tor, of which E. W. Clark was the editor. Presbury purchas- 
ed out the interest of Fisher & Bennett in the paper, and they, 
for a valuable consideration, bound themselves in a penal bond | 
to him, that neither they nor Clark should thereafter be en- 
gaged in the business of publishing any such paper. Clark 
afterwards published a detector, and this suit was brought to 
recover damages for the breach of the condition of the bond. 
There were two verdicts for Presbury, and after the last trial, 
the judgment was arrested on the ground that the bond was 
void, being in restraint of trade. 

1. Had the bond been only subject to the condition th 
Clark should not publish a detector, no case has been found 
that would warrant the court in maintaining that it was void, 
as being against the policy of the law. The obligation of 
Fisher & Bennett imposed no restraint on Clark. Notwith- 
standing their bond, Clark was as free to act as though it had 
never been made. The bond may be regarded as an indemnity 
to Presbury, in the event that his business should be interfered 
with by Clark. There is nothing so important in the rule of 
law that avoids contracts in restraint of trade, that should ren- 
der null an obligation made for a valuable consideration to 
another, conditioned that a third person should not carry on a 
particular trade. The principle that would avoid an agreement, 
the aim of which was to induce another to do, or omit to do, an 
act, the doing or omission of which would be an offence, has 
no application to this case. There is no practical man who 
would not smile at the conceit that the public welfare would 
sustain an injury by enforcing an obligation like that involved 
in the present case. The liberality of our laws, in suffering 
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every man to engage in any.trade or occupation he may think 
best, without any previous apprenticeship, has blunted our 
perception of the utility of the principle which avoids contracts 
made in restraint of trade. The case of Mitchell v. Rey- 
nolds, 1 P. Wm’s 181, is the leading one on this subject. In 
it the rule is distinctly asserted. It cannot escape observation, 
that there the plea averred, that the defendant was a baker by 
trade; that he had served an apprenticeship to it, ratione 
cujus the bond was void in law. When it is considered that 
formerly, by an early statute in England, every person was 
prohibited from engaging in any trade without having previous- 
ly served a long apprenticeship to it, the justice and propriety 
of the rule commends itself to every one. But, under our 
laws, its force is not felt. It has no hold onthe respect of the 
community. If there is an opening for any trade or business, 
how little is the community affected by the agreement of one 
that another should not engage in it, when it is free for all 
others. 

2. Thus much for this principle, which we will not disturb. 
The observations that have been made were suggested by the 
attempt to maintain, that the bond would have been void had 
the condition been, that Clark alone should not publish a de- 
tector. But it goes further, and binds the obligors them- 
selves not to print or publish. Admitting that the bond was 
ineffectual or void as to Fisher & Bennett, does it follow that 
so much of the condition as relates to Clark was also void? 
The rule is, that where the condition of a bond is entire and 
the whole be against law, it is void; but where the condition 
consists of several different parts, and some of them are law- 
ful and the others not, it is good for so much as is lawful, and 
void for the rest. This is the principle where the bond is 
void at common law. ‘The bond in suit is invalid, if at all, 
by the common law. The breach assigned in the declaration 
is, that Clark published a detector. Now, if any one of the 
three named persons violated the condition of the bond, the 
whole penalty was forfeited. An attempt has been made to 








Merete Cee 








MARCH TERM, 1853. 





State v. Morton. 





show, that the condition of the bond was not void as to Clark, 
and as the penalty was forfeited by a publication by him of a 
detector, it sufficiently appears, that the condition was not en- 
tire, in a sense to make it indivisible; but the lawful can be 
separated from the unlawful part. 

Judge Ryland concurring, the judgment will be reversed, 
and a judgment will be entered in this court on the verdict. 


StTaTE, TO usE or IneRaM, Plaintiff in Error, vs. Morton e¢ 
al., Defendants in Error. 


1. In a suit upon an administrator’s bond, where the breach assigned was, 
that the administrator had failed to pay over money to which the plaintiff 
was entitled as heir of the iniestate, it was held, that the record of a former 
recovery in a suit on the same bond, where a similar breach was assigned, 
was only prima facie evidence that the amount claimed in the second suit 
was passed upon in the former one; and that parol evidence was admissible 
to show that it was not passed upon, although, under the declaration in the 
former suit, it could have been given in evidence. 

2. An order of distribution, by the county or probate court, is not essential to 
the right of an heir to maintain a suit against the administrator for his dis- 
tributive share of the estate. 


Error to St. Louis Circutt Court. 


Haight §& Shepley, for plaintiff in error. 1. The judgment 
in the former suit is only prima facie evidence that the cause 
of action sued upon in this suit was passed upon in that; and 
this presumption may be rebutted by parol evidence, even if 
the breaches in the two suits were identical, and though the 
declaration in the former suit is broad enough to cover the 
subject matter sued for in this. Phillips’ Ev. Cowen & 
Hill’s notes, 838. Jackson v. Wood, 8 Wend. Rep. 24, 25. 
2 Johns. Rep. 227. 16 ib. 186. Perkins v. Walker, 19 
Vt. Rep. 149. 4 T. R. 146. Seddon v. Tutop, 6 T. R. 
607. Bridge v. Gray, 14 Pick. 60. 15 ib. 409. Brown 
v. King, 10 Mo. Rep. 56. The case of Pinney v. Barnes, 
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17 Conn. Rep. 420, was decided by a divided court, and does 
not meet this case. 2. The breaches assigned in the two suits 
were for distinct and separate causes of action—distinct as to 
time, distinct as to amount, ard breaches of different condi- 
tions of the bond. ‘The only breach sued for in the first suit, 
was the failure to pay over money received by the administra- 
tor. In this suit, one of the breaches assigned is the failure 
to make just and true accounts and proper settlements. This 
is certainly a different and distinct cause of action, and so the 
court seems to have thought, by allowing the plaintiff to re- 
cover nominal damages. But the true measure of damages for 
this breach, is the amount the plaintiff failed to prove at the 
former trial by reason of the failure to include it in the settle- 
ment. Devonv. Pittman,3 Mo.179. 38. The court impro- 
perly refused the first instruction asked by plaintiff. Bagot v. 
Williams, 3 B. & C. 235. 4. No order of distribution by 
the county court was necessary to enable the plaintiff to re- 
cover. The statute does not require it. Under the facts of 
this case, it would be impossible to obtain it, and the law never 
exacts impossibilities. R. C. 1825, sec. 20. 4 Mo. Rep. 
426. 8 ib. 127. 10 ib. 726. 

Bates and Dayton, for defendants in error. The recovery 
in the former suit was a bar to a recovery in this. The evi- 
dence shows that all the money the administrator ever had in 
his hands, was received by him long before the first suit was 
brought. In that suit, with the requisite evidence, there could 
have been a recovery of Hannah Ingram’s entire share in the 
estate. The sum alleged in the breach to have been in the 
hands of the administrator for distribution, and not distributed, 
was large enough for that purpose. Pinney v. Barnes, 17 
Conn. Rep. 420. 1 McLean, 450. 15 J. R. 482. 3 How- 
ard, 87. 16J.R. 188. 10 Mo. Rep. 56. 


Ry.anp, Judge, delivered the opinion of the court. 


Prior to the 18th of September, 1828, Arthur Ingram and 
Henry Reilly were partners, doing business in the city of St. 
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Louis. Ingram died a short time before that date, and his 
brother, Thomas Ingram, on that. day took out letters of ad- 
ministration on said estate, and gave bond in the sum of 
$40,000, with Robert Rankin, Joseph C. Laveille and George 
Morton as securities, conditioned that said administrator should 
make a true inventory of the property of the deceased which 
should come to his knowledge or into his possession, and that 
he should administer according to law, all the said property 
that might come into his hands, possession or knowledge, and 
make, or cause to be made, just and true accounts of his ad- 
ministration, and make proper settlements thereof, from time 
to time, according to law or the judgment of any court having 
jurisdiction, and should perform all other matters and things 
touching said administration, as were or should be provided by 
law or enjoined by the order, sentence or decree of any court 
having competent jurisdiction. 

On the 25th February, 1842, this suit was commenced on said 
bond, in the St. Louis Circuit Court, against George Morton, 
Robert Rankin and Joseph C. Laveille, upon an alleged breach 
of said bond, in that before the commencement of said suit, 
on the 30th May, 1834, there had come to the hands and pos- 
session of said Thomas Ingram, administrator, the sum of 
$6,235 14, which had been paid him by John P. Reilly, as 
administrator of Henry Reilly, deceased, which was never ac- 
counted for by said administrator, in any settlement made by 
him. 

The declaration alleged, that Hannah Ingram, to whose use 
this suit was brought, was one of the heirs and distributees of 
Arthur Ingram, deceased, and as such, entitled to one thir- 
teenth part of said sum, and, by the death of Mary Ingram, 
another of said heirs and distributees, was entitled to one 
twelfth part of her share, which was also one thirteenth. 

There were three breaches assigned: 1st, that the adminis- 
trator never accounted for said sum, though it remained in his 
hands more than three years after the granting of letters and 
after payment of all demands against said estate ; 2d, that he 
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did not well and truly administer goods and chattels and effects 
which came into his hands before the commencement of suit, 
to-wit, on the 20th May, 1854, but did convert the same to his 
own use; 3d, that said administrator did not make, or cause 
to be made, just and true accounts of his administration, nor 
make proper settlements thereof from time to time, according 
to law. 

The defendants pleaded, first, the general issue ; second, that 
the debts due from the estate of said Arthur Ingram, were not 
paid by said Thomas Ingram in his life time; third, that a 
suit was commenced by said plaintiff, in November, 1836, 
against said defendants, upon the same bond, for the breach 
thereof, in not paying over by said Thomas Ingram to said 
Hannah Ingram, the money due her as distributee of the estate 
of Arthur Ingram, deceased, and in that suit, on the 29th 
March, 1841, judgment was rendered in favor of plaintiff, to 
use of Hannah Ingram, against said Morton, Laveille and 
Rankin, in the sum of $495 56 as damages, and that the re- 
covery in said action was for the same breaches of the condi- 
tion of said bond as are set forth in the declaration of this suit ; 
fourth, that there were debts of the estate of Arthur Ingram 
remaining unpaid at the death of the administrator, of which 
the administrator had been duly notified, which, at the time 
of the death of the administrator, had not been closed, and that 
more than seven years had elapsed before the bringing of this 
suit. 

The plaintiff filed a similiter to the first plea, to the third 
plea replied, that the recovery set forth in that plea was not 
for the same breaches of said bond set forth in the declaration 
in this suit, and plaintiff demurred to the second and fourth 
pleas, which demurrer was by the court sustained. 

In the progress of the case, Rankin and Laveille died, and 
their representatives were made parties. Upon the trial of the 
case, the plaintiff introduced evidence tending to prove that 
Hannah Ingram was one of the sisters of Arthur Ingram ; that 
at the time of his death, there were eleven brothers and sisters 
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living, as well as his father and mother ; that afterwards, Ma- 
ry Ingram died unmarried and without a will; that Thomas 
was one of the brothers of Arthur, and that he died in July 
or August, 1834; that John P. Reilly was administrator of 
Henry Reilly, the surviving partner of Ingram & Reilly, and 
that as such administrator, he did, on or after the 20th day of 
May, 1834, pay to said Thomas Ingram, as administrator of 
Arthur Ingram, the sum of $6,285 14, and which amount had 
been on that day allowed against John P. Reilly, administra- 
tor of Henry Reilly, in favor of Thomas Ingram, administra - 
tor of Arthur Ingram. 

The plaintiff gave in evidence a certified copy of the letters 
of administration upon the estate of Arthur Ingram, granted 
to Thomas Ingram, on the 18th September, 1828, and a cer- 
tified copy of the bond executed by said Thomas Ingram, 
George Morton, Joseph C. Laveille and Robert Rankin. The 
plaintiff then rested, and the defendants gave in evidence the 
record, proceedings and judgment in a suit commenced on the 
18th October, 1836, by the State of Missouri to the use of 
Hannah Ingram, against said Morton, Laveille and Rankin, 
upon the same bond sued on in this case ; and in the declara- 
tion in that case, it was assigned for breach, that before the 
commencement of that suit, to-wit, on the 15th February, 
1833, the said Thomas Ingram had, after payment of all de- 
mands exhibited against said estate, in his hands, as adminis- 
trator, the sum of $14,362 22, and of that amount that the 
sum of $1,104 78 and $92 06} was due by said Thomas In- 
gram and was not paid. In that suit judgment was rendered 
on the 29th day of March, 1841, for $495 56. 

The plaintiff, in rebuttal, gave in evidence the annual set- 
tlements of his administration of said estate of Arthur Ingram, 
made by Thomas Ingram, as administrator, with the county 
court of St. Louis county, and the record and proceedings of 
said court in relation thereto, in which settlements the last 
amount credited, as having been received by said Thomas In- 
gram, was at the February term, 1832, of $2,437 43, as hay- 
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ing been received from John P. Reilly, administrator of Hen- 
ry Reilly, and which settlement showed, on the 15th February, 
1843, a balance in favor of said estate of $14,362 22, in the 
hands of said Thomas Ingram, by the judgment of the county 
court. The record of the county court showed that on the 20th 
May, 1834, an order was made by said court that Thomas In- 
gram, the administrator, pay over to the father and mother, 
brothers and sisters of said Arthur Ingram, (fourteen in num- 
ber, ) one thousand dollars each. 

The plaintiff also gave evidence tending to show, that the 
judgment rendered in the suit, the record of which was given 
in evidence by the defendants, was for the amount ordered to 
be distributed by the county court, and that there was no other 
evidence of the amount then due said Hannah Ingram from 
said administrator and securities, than that furnished by the 
records of the county court. 

The plaintiff asked the following instructions, which were 
refused by the court, and the plaintiff excepted : 

1. If the jury believe from the evidence, that the cause of 
action for which this suit is brought, was for a different and 
distinct sum of money from that for which the former suit was 
brought, of which the record has been given in’ evidence, and 
if the jury find from the evidence, that Thomas Ingram, after 
the last settlement given in evidence, received from the admin- 
istrator of Henry Reilly the sum of $6,235 14, and at the 
time of bringing the first suit the plaintiff had no knowledge or 
information that said last mentioned sum had been received by 
said administrator, they will find for the plaintiff the share of 
said last mentioned sum belonging to said plaintiff as distribu- 
tee of the estate of her brother. 

2. If the jury believe from the evidence, that the demand 
sued for in this suit is distinct and different from that on which 
judgment was rendered in the suit, the record of which has been 
read in evidence on the part of the defendants in this suit, 
they will find for the plaintiff. ‘There is no fact for the jury 
presented by the record in this case, except on the plea of a 
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former recovery for the same cause of action, and on that issue 
the jury are instructed they should find for the plaintiff, if they 
believe from the evidence, that the demand sued for in this suit 
is distinct and different from that on which judgment was’ ren- 
dered in the suit, the record of which has been filed in evidence. 

The defendants asked the following instruction, which the 
court gave, and plaintiff again excepted : 

‘If the jury find from the evidence, that the $6,235 14 
claimed in this case to have been received by Thomas Ingram 
was so received by said Ingram before the commencement of 
the former suit given in evidence, they will find for defendants 
in respect to said sum.” 

The court then gave the following instruction asked by the 
plaintiff : 

‘Tn actions on bonds for the performance of covenants, all 
breaches, well assigned, are admitted, unless there is an issue 
tendered by plea on such breaches, and in this case there is 
no plea to the breaches assigned, except the ploa of former 
recovery for the same cause of action, and all others in the 
declaration are admitted.” } 

The jury, thereupon, found a verdict for the plaintiff for five 
cents damages, upon which judgment was rendered with costs, 
and in due time plaintiff filed a motion for a new trial, which 
was overruled, and to which overruling plaintiff excepted, and 
now brings the case, by writ of error, to this court. 

1. The only question necessary for the notice of this court 
is, the one relating to the former recovery. There were two ac- 
tions on this same bond: one commenced on the 13th Octo- 
ber, 1836, and the other (the one now before the court) on 
the 25th February, 1842. In the first action, the breach set 
forth was, that more than three years after the grant of letters 
of administration to said Thomas Ingram, jr., and before the 
commencement of this suit, to-wit, on the 15th February, 
1833, and after the payment and satisfaction of all demands 
exhibited against the estate of Arthur Ingram, deceased, there 
remained in the hands of said Thomas Ingram, jr., as admin- 
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istrator, to be distributed among the distributees, $14,362 22. 
That the relator, Hannah, was entitled to one-thirteenth part 
of this sum, which was $1,104 78, and also to one-twelfth 
part of the distributive share of Mary Ingram, one of the dis- 
tributees of Arthur Ingram, deceased, who had died since the 
death of Arthur, which one-twelfth amounted to $92 06}. 
The breach further states, that these said sums have not been 
paid, and concludes, to the damage of said Hannah of $2,000. 

To this declaration, the defendants plead, 1st, non est fac- 
tum ; 2d, that Thomas Ingram, jr., as administrator of Ar- 
thur Ingram, had not in his hands said sum of $14,362 22 
after the payment and satisfaction of all demands exhibited 
against the estate of said Arthur Ingram, to be distributed 
among the distributees, &c.; 3d, payment of the distributive 
share to said Hannah Ingram by said ‘'homas Ingram, jr., ad- 
ministrator in his life time. 

This case, on the issues here presented, was submitted to the 
court, and the court found the issues for the plaintiff. On the 
second issue the court found that Thomas Ingram, jr., as such 
administrator, had in his hands said sum of $14,362 22, after 
the payment and satisfaction of all demands as alleged in the 
breach ; and on the third issue, that he had not paid said Han- 
nah her distributive share, and found that said Hannah had 
sustained damages by reason of the premises in her declaration 
mentioned, to the sum of $495 56, and gave judgment for 
that sum. 

The declaration in the present action alleges as a breach, 
that on the 20th day of March, 1834, there had come to the 
hands and possession of said Thomas Ingram, administrator 
as aforesaid, a large sum of money, to-wit, the sum of 
$6,235 14, the same having been paid to him, as administra- 
tor, by one John P. Reilly, as administrator of Henry Reilly, 
deceased, which sum the said Thomas never accounted for in 
any settlement made by him as such administrator, and which 
has remained in his hands more than three years after the grant 
of the letters of administration, and before the commencement 
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of this suit, to-wit, on the 20th May, 1834, after the pay- 
ment and satisfaction of all demands exhibited against the 
estate of said Arthur Ingram, to be distributed among the dis- 
tributees of said Arthur; that said Hannah is one of these 
distributees, and as such is entitled to $479 62, being one- 
thirteenth part of this sum, and also to one-twelfth of Mary 
Ingram’s share, which amounts to $39 96, which sums said 
Thomas, in his life-time, and his successors since have refused 
to pay, &c. There were other breaches which I shall not no- 
tice. 

The defendants filed several pleas, of which I shall notice 
one only—the former recovery. 

This plea alleges, that a suit was commenced in November, 
1836, between the said plaintiff and the defendants, on the 
same bond, for the breach thereof, in not paying over by said 
Thomas Ingram, jr., to said Hannah, the money due her as 
distributee of the estate of Arthur Ingram, deceased, and in 
that suit, on the 29th day of March, 1841, judgment was ren- 
dered in favor of plaintiff, to the use of Hannah Ingram, against 
said defendants, for the sum of $495 56, as damages, and 
that the recovery in said action was for the same breaches of the 
condition of said bond, as are set forth in the declaration in 
this suit. 

To this plea plaintiff replied, that the recovery therein set 
forth, was not for the same breaches of said bond set forth in 
the declaration in this suit, &e. 

The instructions asked by the plaintiff, as well as by the 
defendants, and which appear in the statement of the case, 
present the questions of law upon the subject of ‘‘ former re- 
covery.” 

In the opinion of this court, the instructions numbers one 
and two, asked by the plaintiff, ought to have been given; and 
the one given for defendant should not have been given. 

I will notice, briefly, a few authorities upon this subject of 
former recovery ; it has been before this court previously, and 
I might rest upon these decisions. 
5—VOL. XVIII. 
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‘* When a former judgment is shown, by way of bar, whether 
by pleading or in evidence, it is competent for the plaintiff to 
reply, that it did not relate to the same property or transaction 
in controversy in the action to which it is set up in bar, and 
the question of identity, thus raised, is to be determined by the 
jury upon the evidence adduced, and though the declaration in 
the former suit may be broad enough to include the subject 
matter of the second action, yet if, upon the whole record, it 
remains doubtful whether the same subject matter was passed 
upon, it seems that parol evidence may be received to show the 
truth.”” ‘* Thus, where the plaintiff in a former action.de- 
clared upon a promissory note and for goods sold, but upon 
executing the writ of enquiry after judgment by default, he 
was not prepared with evidence on the count for goods sold, 
and therefore took his damages only for the amount of the 
note, he was admitted, in a second action for the goods sold, 
to prove the fact by parol, and it was held no bar to the se- 
cond action.”” 1 Greenl. Ev. sec. 552, and note 2. 

In the case of Seddon et al, v. Tutop, 6 Term Rep. 607, 
it was held, that in an action ona promissory note and for 
goods sold, after judgment by default, and on a writ of inqui- 
ry of damages, the plaintiff gave no evidence on the count for 
goods sold, and took judgment for the amount of the note, 
that this judgment was no bar to an action afterwards brought 
for the goods sold. Lord Kenyon said, ‘‘ There cannot be 
two opinions respecting the justice of this case. It is admit- 
ted that the plaintiff had two demands against the defendant, 
one on a note, the other for goods sold. In executing the in- 
quiry in the former action, evidence on the note only was given. 
The plaintiff recovered damages adapted to that demand, and 
the other demand for goods still remains unsatisfied.”? In the 
same opinion his lordship said: ‘* This is a question of great 
delicacy. We must take care not to tempt persons to try ex- 
periments in one action, and when they fail, suffer them to 
bring other actions for the same demand. The plaintiff who 
brings a second action ought not to leave it to nice investiga- 
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tion to see whether the two causes of action be the same: he 
ought to show, beyond all controversy, that the second is a 
different cause of action from the first in which he failed. In 
this case it is clearly shown, that this demand was not inquired 
into in the former action.”? Grose, J., said: ‘* The recov- 
ery in the former action is only prima facie evidence that 
this demand has been inquired into, but it is not conclusive.” 
Lawrence, J., said: ‘‘ The principle on which this case de- 
pends is not new. It is the same as that on which the case of 
Hitchen v. Campbell was decided. There the parties went 
into evidence to see whether the former verdict was for the same 
cause of action; but there would have been no occasion to 
have gone into that evidence, if the defendant could have con- 
tented himself with showing that there had been a former ver- 
dict, and that the demand for which the second action was 
brought, existed prior to the first action.” 

In the case of Snider §& Van Vechten, Ex’rs vy. Croy, 2 
Johns. Rep. 229, Kent, chief justice, said: ‘* The plaintiffs 
are, in justice, entitled to recover ; for it is manifest, from the 
facts disclosed by the replication, that their testator never re- 
ceived any compensation for the injury now complained of. 
The present demand has never been satisfied, and the record of 
the former recovery is no bar, because it is clearly shown by 
the replication, that the present trespass was not inquired into 
in the former action. A recovery in a former action, appa- 
rently for the same cause, is only prima facie evidence that 
the subsequent demand has been tried, but it is not conclu- 
sive.”’ 

In the ease of Phillips vy. Berick, 16 Johns. 136, Spencer, 
J., said: ‘* The question here is, whether a recovery by the 
plaintiff for work, labor and services which were said to have 
been done on the 8th March, 1817, was a bar to any other 
claim for work, labor and services done and performed before 
that time, although it should appear, not only that it was not 
the same work and labor for which a recovery had already been 
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had, but that it was an entirely disconnected and distinct piece 
of service. ‘The decision of the court below, by the generali- 
ty of its decision, precluded any inquiry into the facts whether 
the demand for work and labor which the plaintiff offered to 
prove, had been submitted to the jury on the former trial, and 
whether it had not been performed under a distinct contract ; 
for the court below ruled that the record was conclusive to show 
that every demand which the plaintiff had against the defend- 
ant for work and labor before the 8th March, 1817, had been 
tried and determined, and that the plaintiff should not give 
evidence of any such demand, thus precluding him from show- 
ing that the work and labor claimed in this action, had not been 
passed upon, and that it arose from a distinct and indepen- 
dent contract. In this, the court below erred.” After refer- 
ring to the cases of Snider §& Van Vechten vy. Croy, and 
Seddon and others vy. Tutop, the judge proceeds thus : ** Now, 
evidence that establishes a fact prima facte, may be overthrown 
by proof that the presumption which the law raises, is not con- 
sistent with the real truth of the case.” 

If the record shows that the first suit was apparently for the 
same cause of action sought to be litigated a second time, it 
will he prima facie evidence that such cause of action has once 
passed in rem judicatam, and the onus will devolve upon the 
party against whom the record is used, to show the contrary. 
And this he should do by no equivocal, but by clear and decisive 
testimony, which would remove all reasonable doubt. Cow. & 
Hill’s Notes to Phil. Ey. 838. 

In Bridge v. Gray, 14 Pick. 59, Ch. Jus. Shaw said: 
‘¢ On the issue joined upon the plea in bar, of a former re- 
covery, the defendant relied upon a judgment in a former 
suit, upon a writ containing among others, counts for goods 
sold and delivered, and which might have embraced the goods 
sued for in this action; but there was no specific enumeration 
or description of goods contained in these counts, nor any 
amount annexed to the writ or other specification filed, by 








ge IOLA LEE ERO 
Ee i r a a 














































MARCH TERM, 1853. 





State v. Morton. 





which it could be shown that the goods in question in this suit, 
were embraced in that. The defendant relied on that judgment 
as a bar, and as conclusive evidence that the claim for goods 
sold, now made in this suit, must have been considered in the 
former. But the plaintiff offered evidence aliunde, to show, in 
point of fact, that no claim was made in that action for the 
goods now sued for. We think that this evidence was rightly 
admitted.” 

The modern mode of declaring in most general use is, to 
insert several general counts ; and when, in such case, the 
general issue is pleaded, a vast variety of different claims may 
be put in-issue and tried; so various, indeed, that in most 
cases it is found necessary to call in the assistance of the court 
previously to the trial, to require the plaintiff to give in a bill 
of particulars, or specification of the claims which he means to 
give in evidence, in order to apprize the defendant of the ac- 
tual claims relied on, which the declaration does not do, to en- 
able him to go to trial with any safety. When such a judg- 
ment is pleaded in bar, it seems to be liberal enough and going 
as far to support a judgment as experience will warrant, to 
consider it prima facie evidence of a prior adjudication of eve- 
ry demand which might have been drawn into controversy un- 
der it, leaving it like other prima facie evidence, to be encoun- 
tered and controlled by any other competent evidence tending 
to show that any particular demand was not offered or con- 
sidered ; and so we think the rule is now settled by authori- 
ties.” 

In Perkins v. Walker, 19 Vt. 149, Bennett, judge, said: 
‘¢ When the question determined by a former jury has come 
before them, as one point among many raised on the general 
issue, or upon a general plea in bar, putting in issue a number 
of facts, it cannot appear from the record, what precise point 
had been determined in the former proceeding. 

‘In such a case, parol evidence is necessary to show the 
point passed on. The parol evidence does not, in such case, 
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impeach the record, but is consistent with it. Though you can- 
not add to or contradict a record by parol evidence, yet you 
may explain it. Unless parol evidence is admissible for the 
purpose of connecting the general estoppel of a judgment with 
particular points litigated at the trial, and upon which the ver- 
dict of the jury proceeded, the rule which provides that the 
same matter shall not be twice drawn into controversy, must 
lose much of its practical and salutary effect.” ‘‘ I am 
aware,”’ says the same judge, ‘‘ that the idea has been coun- 
tenanced by adjudged cases, that to constitute a former ver- 
dict an estoppel, an issue must have been taken upon the face 
of the pleadings upon the precise point which is drawn in 
question in the second suit; and that it must be pleaded in 
such suit by way of estoppel. This may be necessary to con- 
stitute a ¢echnical estoppel. If the pleadings do not show the 
precise point litigated in the former proceedings, the identity 
of the point in dispute, in the two actions, must be made out 
by parol evidence; and whether made out or not, is for the 
jury, under proper instructions from the court. Where the 
identity is fully made out, to hold that the proceedings in the 
first suit are not conclusive, as evidence upon the right, is to 
render that axiom of the law, ‘* nemo debet bis vexari pro 
eadem causa,” in a great measure of little value.” 

The case of Lord Bagot v. Williams, 3 Barn. & Cres. 
was an action of assumpsit—plea, former recovery—replica- 
tion denying it to be the same cause of action. Upon the 
trial, it appeared that the defendant had been the steward of 
the plaintiff, and in that character, between November, 1821, 
and April, 1822, had received various sums of money arising 
from the sale of the plaintiff’s timber, exceeding considerably 
£3,400. In June, 1822, he received two other sums on plain- 
tiff’s account. In September, 1822, he ceased to be the plain- 
tiff’s steward. The steward who succeeded the defendant was 
called as a witness, and he stated, that in August, 1822, he in- 
vestigated the defendant’s accounts, and found that there was 
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due from him to the plaintiff a sum of £7,000; that, in the 
estimate, he took into consideration all the sums claimed in the 
present action, except the sum of £46, which the defendant had 
received at Christmas, 1821. The fact that the defendant had 
received that sum, had only come to his knowledge since the 
judgment in the first suit. After witness had investigated the 
accounts, he directed the action to be brought in the inferior 
court for £4,000, and judgment having passed by default, 
he verified for £3,400 only, because he thought the defendant 
had not in value any property exceeding that sum. 

Upon these facts, the learned judge was of opinion, that 
whatever constituted a subsisting debt, at the time when the 
proceeding in the inferior court was instituted, and was known 
to be so by the agent who managed the whole transaction, was 
to be considered as included in and constituting one entire 
cause of action; and he, therefore, directed the jury to find 
for the plaintiff for £46 only, but reserved liberty for the 
plaintiff to increase the verdict as the court should afterwards 
direct. A rule nzsz for this purpose was obtained, but after- 
wards discharged. In this case, Abbott, chief justice, said : 
‘¢ Tt appears that the parties did not go before a jury upon a 
writ of inquiry, but that judgment having passed by default, 
the agent of the plaintiff, by his affidavit of verification, prov- 
ed the debt and fixed the amount; he thereby put himself in 
the place of a jury; whatever facts were known to him, there- 
fore, may be considered in the same light as if they had been 
laid in evidence before a jury, and they had drawn a conclu- 
sion from them. And if a jury, after having in evidence be- 
fore them, all the facts which were known to the plaintiff’s 
agent, had found that £3,400 was the sum due, it is quite 
elear that the plaintiff could not maintain a second action in 
respect to any of the sums of money which had been brought 
under the consideration of the jury. In this case,'the plaintiffs 
agent proved that he was aware, at the time when the action 
was commenced in the inferior court, that all the sums now 
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claimed in the present action, were due to the plaintiff, except 
the sum of £46, and that being so, I am of opinion that all 
the other items must be considered as constituting the causes 
of action in respect of which the judgment was recovered.” 

In this case, it seems the judge laid some stress upon the 
witness substituting himself for the jury ; and all the facts that 
the witness knew in respect to the indebtedness, were consider- 
ed as evidence before a jury to be passed upon. Yet, the item 
of £46, which had been received about Christmas, 1821, by 
the defendant, and which was not known to the witness, was 
supposed not to be included in the indebtedness before the ju- 
ry, because the witness who stood in the place of the jury, did 
not know it; that is, there was no proof of this item; it was 
not passed upon and can now be recovered. The principle in 
this case, is applicable to the one now beforeus. The defend- 
ant, Thomas Ingram, was acting in a fiduciary character; it 
was his duty to charge himself with the moneys received by 
him belonging to the estate of Arthur Ingram; he should have 
made his annual settlements, showing the situation of his ac- 
counts, as such administrator. It appears that, by his ac- 
counts, there remained in his hands a large amount of money 
belonging to the estate, which was liable to be distributed 
among the distributees of said Arthur Ingram. The plaintiff 
avers, in the first action, that this sum amounted in February, 
1833, to $14,862 22. 

In the second action the plaintiff avers, that said Thomas 
Ingram, administrator, received in May, 1834, the sum of 
$6,235 14 from John P. Reilly, administrator of Henry Reil- 
ly, which was never accounted for by him, as administrator. 

Parol evidence may be necessary in this present action, to 
show that this last sum was not included in the amount charged 
as being in the hands of the administrator, in the first action ; 
or it may be highly important to the defendants to prove that 
such sum was included in the amount on hand in February, 
1833, and parol evidence may be the only means of ascertain- 
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ing these facts. These facts may be proved by any competent 
testimony ; they are not contradictory to the record, nor do 
they add to it. | 

‘The instructions which the plaintiff asked were necessary, to 
enable the jury to do justice between these parties, for if this 
last sum of $6,235 14 was not included in the amount of 
$14,362 22, and was not before the jury on the trial of the 
first suit, on this bond, then that judgment should not con- 
clude this plaintiff. If it was not before the jury in that case, 
how can it be said to have passed in rem judicatam between 
these parties? It was like the £46 in Bagot v. Williams, 
not in the .mind of the witness, although received before the 
trial. It is not because the second cause of action could have 
been brought before the jury in the first; not because the 
plaintiff could have recovered in the first action for the very 
thing sued for in the second, that the judgment in the first 
bars the recovery in the second, but because the jury in the first 
had the cause of action of the second before them, and passed 
upon it. If the plaintiff failed, in his testimony, to make 
good his action, and, nevertheless, lets the jury find against 
him, that will bind; but if he gave no testimony of the cause 
in the second action, and that cause of action was not offered 
for them to pass on it, the recovery should be no bar, and can 
be no bar to this second action. 

I admit that the case of Penney v. Barnes, in 17 Conn. 
420, is against this doctrine, but I cannot agree with the ma- 
jority of the court in that case. I consider the opinion of 
Chief Justice Williams much the better exposition of the law. 
I have unnecessarily gone to more length in this opinion than 
the case called for. The case of Brown v. King & Fisher, 
10 Mo. Rep. 56, and the case of Bell v. Hoagland, 15 Mo. 
Rep. 360, would appear to have settled the principles of the 
present case. The case of Brown v. King & Fisher, is di- 
rect authority upon this case, and should have been regarded 
as such by the court below. 
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It is not, in our opinion, of much weight, whether the plain- 
tiff, in the first action, knew any thing about the receipt of the 
$6,235 by Thomas Ingram, administrator, from Reilly, ad- 
ministrator of Reilly, or not. If there was no such knowledge, 
it will be a very strong circumstance in proof, that such 
amount was not before the jury in the first trial, and was not 
included by them in their verdict. 

In this action the plaintiff replies, that the sum of money 
received by the administrator of Arthur Ingram, in May, 1834, 
from Reilly, the administrator of Reilly, was not embraced in 
any of the breaches in the action on the bond against the de- 
fendants in the first action. Now, if it appear from the evi- 
dence, that Thomas Ingram, as administrator, had charged 
himself with this sum thus received, and upon his settlements 
this sum was included, so as to make the amount on hand in 
February, 1833, then this action cannot be maintained, for 
the very matter has before been adjudicated. Or, if it appear, 
by parol proof, that such amount so received was included in the 
sum of $14,362 22, then the plaintiff cannot recover for the 
like reason. But it should be left for the jury to find from the 
testimony, under proper instructions, whether this amount 
charged to have been received and never accounted for, was 
so received, and whether it was in proof before the first jury 
or not; or whether it was included in the accounts of the 
administrator and passed upon by the jury in the first action 
or not. This court will not let a plaintiff split up his demands 
into separate items and sue for each. Where there are ac- 
counts between parties, beginning and running through a 
space of time and then closed, it is but fair and right to bring 
the action for the whole account, and if a party does, and fails 
in his proof, and recovers a judgment in the suit on the ac- 
count for a small part of it only, he will be concluded, unless 
it shall appear, that the portions not recovered were withdrawn 
from the jury, and that the jury did not pass upon such parts 
or items. Upon the whole case, then, it is the opinion of this 
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court, that the court below erred in refusing to give the plain- 
tiff’s instructions ; and also erred in giving the defendant’s in- 
struction, as appears by the statement. 

2. The point about the order to pay over before action 
can be brought, has been heretofore decided by this court, and 
will remain undisturbed. 

The judgment herein is reversed and the cause remanded, 
Judge Scott concurring. Judge Gamble not sitting in the case. 





Corwin, Respondent, vs. WALTON, Appellant. 


1, In a civil action of assault and battery, the record of an indictment for the 
same offence to which the defendant pleaded guilty, is admissible evidence. 

2. In a civil action of assault and battery, the plaintiff may recover exem- 
plary damages, notwithstanding the defendant has been convicted and fined, 
in a criminal prosecution for the same offence. 


Appeal from St. Louis Court of Common Pleas. 


Tnis was a civil action brought by William R. Corwin against 
Charles D. Walton, to recover damages for an assault and bat- 
tery. At the trial, the plaintiff gave evidence tending to show 
an aggravated assault upon him by the defendant, from which 
he.suffered serious injury. The plaintiff also offered in evi- 
dence a record of proceedings by indictment against the de- 
fendant for the same assault, for the purpose of showing that 
the defendant had pleaded guilty to one of the counts in the 
indictment. At the request of the defendant, the sentence and 
judgment of the court on the indictment were also read, show- 
ing that the defendant was fined $500 upon his plea of ‘ guil- 
ty.” The plaintiff then offered to read in evidence a pardon 
from the governor of the state, remitting said fine, which was 
excluded by the court. The court directed the jury that, in 
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addition to actual damages, they might assess smart money or 
vindictive damages, if they found the defendant guilty of the 
assault. 

Todd § Krum, for appellant, insisted that exemplary 
damages were only given as a penalty for the wrong supposed to 
have been done to the public, and as by plaintiff’s own showing 
the state had redressed its own wrong, he could only recover 
for actual damages. The pardon does not make any difference. 
The remission of the fine was a forgiveness of the public 
wrong. 

C. B. Lord, for respondent. In an action of assault and 
battery, the plaintiff may recover exemplary damages. Sedg- 
wick on Measure of Damages, 622, and cases there cited ; also 
pp. 58, 39. Merest v. Harvey, 5 Taunt. 442. Churchill v. 
Watson, 5 Day, 140. Huckle vy. Money, 2 Wils. 205. 
Woert v. Jenkins, 14 Johns. 3851. Wilkins v. Gilmore, 2 
Humphreys, 140. 7 Ala. 349. 4 Dev. & Batt. 246. Jen- 
nings v. Maddox, 8 B. Monroe, 430. MceWVamara v. King, 
2 Gilman, (Ill.) Rep. 482. Milburn v. Beach & Eddy, 14 
Mo. 104. Greenleaf on Ev. p. 220, §267. 2 Phillips, 189. 
Starkie, 495, 812. The conviction and fine in the Criminal 
Court do not prevent the recovery of exemplary damages. 
Cook vy. Ellis, 6 Hill (N. Y.) Rep. 466, and cases there 
cited. “Jefferson v. Adams, 4 Harrington (Del.) Rep. 321. 
If the conviction and fine in the Criminal Court is a bar to the 
recovery of exemplary damages, it must be because the de- 
fendant has already suffered punishment; and the plaintiff 
offered the pardon in evidence to show that the defendant has 
suffered nothing. 


Scott, Judge, delivered the opinion of the court. 


1. The plea of guilty having been entered on the record in 
the case of the State against the present defendant, on an in- 
dictment for the same offence, that record was evidence in the 
present action. 2 Taylor on Evidence, 1115. 





MARCH TERM, 1853. 








Corwin v. Walton. 





2. When an individual carried on a criminal prosecution and 
a civil action for the same offence, courts have held him to his 
election, and would not compel a defendant to discover the 
matter of his defence and evidence, unless the prosecutor would 
give up the right which he might otherwise have to make use of 
this very discovery against the defendant, in his civil action, 
which would be giving him a most unfair and unreasonable 
advantage. Rea v. Fielding, 2 Burr. 719. But this inter- 
ference was only with the criminal prosecution ; the courts did 
not assume any authority to stay or arrest in any way the pri- 
vate actions of individuals. Jones v. Clay, 1 Bos. & Pul. 191. 
In assessing the punishment, the courts would regard the fact, 
that the person injured had recovered exemplary damages for 
the wrong done, and so the jury, who, by statute, have sue- 
ceeded to the power of courts in assessing the punishment af- 
ter a conviction, would be influenced in determining the degree 
of punishment, by the fact that the party wronged had recoy- 
ered vindictive damages for the same injury. 

It would appear, then, that the damages of the party aggriev- 
ed in his action for the wrong done him, were not liable to be ; . 
affected by any thing done in the public prosecution. (‘the Nar jprewtla 
punishment inflicted may be affected by the verdict in the civil syp~gec Ii 4~ 
action, but the damages to be recovered in the private suit are decline me 
wholly uninfluenced by any thing that may have transpired in ‘ 
the prosecution carried on by the state.) This being so, it was @#?te++ rerut 
not a.matter of any consequence from which side the proof of » | 
the conviction and fine proceeded. ‘The plaintiff was entitled 
to exemplary damages, notwithstanding he produced such evi- 
dence himself. Affirmed, the other judges ccntent. 
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Lewis & Brotuers, Respondents, vs. Harvey & STEWART, 
Appellants. 


1. A party who writes his name on the back of a note, of which he is neither 
payee nor endorsee, in the absence of extrinsic evidence, is to be treated as 
a maker of the note, whether it be negotiable under our statute or not. 

2. Parol evidence, however, is admissible to show that he did not sign, as 
maker, but as endorser, and that such was the understanding of the par- 
ties at the time. 


Appeal from St. Louis Court of Common Pleas. 


This was an action brought by Benjamin W. Lewis and oth- 
ers, composing the firm-of Lewis & Brothers, against Harvey 
& Stewart, upon two promissory notes made by John Wilker- 
son, and described in the petition as payable to the plaintiffs, 
‘¢ for value received, without defalcation.”” The petition stated 
that the defendants wrote their names on the back of the notes 
before they were delivered to the plaintiffs, thereby rendering 
themselves liable as joint makers. 

The defendants answered that they indorsed the notes at the 
reauest of George W. Hanna, whose name appeared on the 
back of the notes above their own, and who acted as the agent 
of John Wilkerson; that they had been in the habit of in- 


dorsing notes for the accommodation of Wilkerson, and when - 


these notes were presented to them, they saw that they were 
payable to the plaintiffs and supposed the plaintiffs would in- 


dorse them, so that they (the defendants) would be subsequent > 


indorsers ; that they intended to become the indorsers of said 
notes according to the ordinary and usual custom of indorsing 
mercantile paper, and according to the position their names 
would have occupied, had said plaintiffs indorsed the notes as 
expected ; that they were not privy to the consideration of the 
notes ; and that the making of the notes and the indorsement 
thereof were not contemporaneous acts, but that the indorse- 
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ment was long subsequent to the making of the notes by John 
Wilkerson, who not was in the state at the time the notes bear 
date. The defendants denied that they were joint makers of the 
notes, or that they intended to become such when they indorsed 
them. 

This answer was stricken out on motion, and judgment ren- 
dered for the plaintiffs, from which the defendants appealed. 

Thomas B. Hudson, for appellants. The answer contain- 
ed a sufficient defence to the alleged cause of action. The case 
of Powell vy. Thomas, T Mo. Rep. 440, does not sustain the 
judgment of the court below. The matters presented by the 
answer in this case were not urged in that. The decision in 
that case seems to have been based upon the supposition that 
the making and indorsement of the note were cotemporaneous 
acts, and that the indorser was privy to the consideration— 
both of which are negatived by the answer in this case. 4 
Pick. 8385-6-7. Ib. 812, and cases there cited. 5 Vt. Rep. 
161. 

Glover & Richardson, for respondents. Where a person 
not a party to a note signs his name on the back thereof, 
without any words to express the nature of his understanding, 
he is considered a joint promisor. -Powell vy. Thomas, T 
Mo. Rep. 440. Flint v. Day, 9 Vt. 3845. Mash v. Skin- 
ner, 12 Vt. 219. Martin v. Boyd, 11 N. H. 3885. Motes 
v. Bird, 11 Mass. 440. Sumner v. Gay, 4 Pick. 311. Ba- 
ker v. Briggs, 8 Pick. 122. Chaffer -v. Jones, 19 Pick. 
261. Austin v. Boyd, 24 Pick. 64. Samsonv. Thornton, 
3 Met. 279. 2 McMullan (S. C.) 313. The conflict of the 
authorities is in reference to negotiable notes, or where the in- 
dorsement is made after the delivery of the note and the com- 
pletion of the contract, In this case, the notes were not ne- 
gotiable, and an analysis of the pleadings will show that no 
question can be raised as to the time of the indorsements. The 
answer does not deny the allegation of the petition that the 
defendants indorsed the notes before they were delivered to the 
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plaintiffs. All that the answer sets up is, that the notes were 
signed by Wilkerson before the indorsement by defendants. 
But if they were indorsed before they were delivered to the 
plaintiffs, the indorsers will be charged as joint makers, no 
matter when they were signed or even dated. 8 Met. 279. 9 
' Vt. 3843. 11 Mass. 440. If the defendants could not be 
charged as original promisors, their indorsements would be of 
no service to the payees, for the indorsements could add no 
security to them, if they were required to put their names on 
the back as prior indorsers. The defendants admit that they 
indorsed the notes for the accommodation of Wilkerson, and 
they could only serve their friend in this instance, by becom- 
ing his securities. A person who signs his name as security 
may be sued as a joint and original promisor. 5 Mass. 358. 
6 ib. 519. T ib. 518. 


GAMBLE, Judge, delivered the opinion of the court. 


The promissory notes described in the petition want the 
words ‘‘ negotiable and payable,” which, under our-statute, 
are necessary to make them negotiable with the like effect as 
inland bills of exchange. They are signed by Wilkerson, made 
payable to the plaintiffs, and on the back of each the names of 
the defendants are written by the signature of Harvey & Stew- 
art, which is the style of their firm. The petition charges 
them as makers of the notes. 

1. In this country there has been a very great diversity of 
opinion in relation to the contract which the law implies, from 
the fact that an individual writes his name on the back of a 
negotiable note which is already complete, in having a maker 
and payee. But there does not appear to be the same differ- 
ence in relation to notes which are not negotiable. The deci- 
sions in most of the states in which the liability of such party 
to a note not negotiable has been considered, appear to agree 
that he is liable as an original promissor, and in this state the 
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question was decided in Powell v. Thomas, T Mo. Rep. 440, 
and such was held to-be the meaning and effect of his contract. 
In that case, the opinion was expressed that the same rule ap- 
plied to parties who bore the same relation to negotiable notes. 
It has been said, that this was but an obiter dictum, as the 
note, in that case, was not negotiable ; but it will be seen that 
the reason for considering the question in relation to such sig- 
nature upon a negotiable note was, that a case of that descrip- 
tion was then before the court, and as that case is not report- 
ed, the opinion in Powell v. Thomas must be regarded as 
designed to be the decision of the other case in which the note 
was negotiable. 

It may be doubtful whether the distinction made in the New 
York cases between notes negotiable and those which are not 
negotiable, applies in this state. In New York, their negotia- 
ble notes are those payable to order or to bearer, which, by 
the English law, are negotiable. Other notes cannot be as- 
signed so as to give the assignee a right of action in his own 
name, unless the assignor be dead and there is no executor or 
administrator, or, if there be one, that he refuses to bring the 
action in his name. 2 Rev. Laws, 274, sec. 5. It seems that 
only in such cases are assignees recognized in courts of law. 
As on such notes in that state an indorsement has not the effect 
of transferring the right of action to the assignee, to be en- 
forced in his own name, it appears that the courts have held 
that the name of a third party on the back of such note must 
be held to be different from the indorsement of negotiable 
paper, and subjects such party to liability, either as maker or 
guarantor. As he cannot occupy the position of indorser cn 
negotiable paper, he must be held to have contracted in some 
other character. In this state, all notes, whether negotiable at 
common law or not, and whether in the form that makes them 
negotiable, under the statute, as inland bills of exchange, or 
not, are assignable, so that the assignee may maintain an ac- 
tion thereon in his own name, and an assignor of a note not 
negotiable, although his contract is not that of an indorser of 
6—voL. XVII. 
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a note negotiable, incurs a liability to the assignee which is re- 
gulated by the statute. The name of a third person then, 
upon the back of a note which is here assignable, although not 
a negotiable note under the statute, may be the means of his 
liability as assignor, although that liability differs from that 
of an indorser on negotiable paper. Without stopping, how- 
ever, to inquire whether the decisions that have been made in 
New York would have recognized a distinction between nego- 
tiable paper and such as is assignable under our statute, if 
such had been assignable there, we will proceed to examine, 
briefly, the principles upon which the cases now before this 
court, involving these questions, should be decided. 

. If a person, who is not a party to a note, writes his name 
upen the back, we do not. perceive the correctness of the posi- 
tion that he is to be presumed to have signed only as an in- 
dorser. In the absence of all extrinsic evidence, we do not 
admit that such is the import of his signature. When he affixes 
his name to the paper, it must be regarded as then complete, 
so far as he is concerned. He delivers to others the paper, with 
his name upon it, and confers upon every holder the power to 
write over his signature any engagement that is consistent with 
his own act of affixing his name. To write over it an indorse- 
ment in the shape the paper then has, is to take away all effect 
and meaning from his signature, because he is not payee. To 
hold that the effect of his signature is to bind him only as se- 
cond endorser, is to declare that the payee who holds the note 
is to have no benefit from the signature upon the back of it. It 
is true that the chancellor of New York, in Hall v. Newcomb, 
7 Hill, 417, suggests a cunning process by which the person 
who puts his name on the back of a note may be made liable to . 
the payee, but this suggestion is answered by senator Bockee, 
who says, ‘‘ this sort of finesse and shuffling is below the dig- 
nity of the law. We must take this contract as the parties left 
it, complete and perfect when the note was delivered to Hall, 
and we have no right to ask him to resort to practices border- 
ing on trick and deception for the purpose of changing the lia- 
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bilities of the parties.” In TZvl/éman v. Wheeler, 17 John. 
Rep. 328, and Herrick v. Carman, 12 John. Rep. 160, it is 
held, that the presumption of law, from the appearance of the 
paper, without extrinsic proof, is, that a third person, who has 
put’his name upon the back of a note, has assumed only the 
responsibility of a second indorser. This may be regarded as 
the doctrine of the New York courts, but in the courts of Mas- 
sachusetts a different doctrine prevails. It is held in Massa- 
chusetts that, if a third person writes his name on the back of 
a promissory note at the time it is made, he may be declared 
against and is bound as a promisor. Baker v. Briggs, 8 
Pick. 180. Tenney v. Prince, 4 Pick. 385. Austin v. 
Boyd, 24 Pick. 64. The same is the law in New Hampshire 
and Vermont. Flint v. Day, 9 Vt. 345. Mashv. Skinner, 
12 Vt. 219. Martin v. Boyd, 11 N. H. 385. Such is also 
the law in South Carolina. 2 McMullan’s Rep. 313. In 
“lustin v. Boyd, Morton, J., says: ‘* It is well settled, by a 
series of decisions in this commonwealth, that where a person, 
not a party to a note, puts his name upon it, he thereby makes 
himself an original promisor. He must intend, by signing his 
name, to give some strength to the note and to incur some re- 
sponsibility. He cannot be an indorser, because the note is 
not payable to him, and, perhaps, is not negotiable. If he 
does not make himself liable as promisor or guarantor, the 
act is nugatory and unmeaning.” We think the strength of 
argument is decidedly opposed to the conclusion, that the par- 
ty who puts his name upon the back of a note to which he is 
not a party, whether it be negotiable or not, is to be held only 
as an indorser. We think that he is to be taken to have as- 
sumed the obligation arising from the act of putting his name 
upon paper, as it then was, and upon which he could not then 
be an indorser. Shall he then be held to be a guarantor or a 
maker? In the absence of all extrinsic evidence, it is but giv- 
ing effect to his signature, to allow the holder to treat him as a 
maker, for that is the effect most beneficial to the holder, and. 
is entirely consistent with the meaning of his signature. 
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It is very observable that in all, or nearly all, the cases in 
which these questions have been considered, the parties pro- 
duced evidence of their dealings and transactions before and at 
the time of the execution of the paper which was the foundation 
of the suit, and while the judges, in their opinions, state gene- 
ral principles as applicable to the cases decided, the cases 
themselves turn very much upon their own facts. Judge Story, 
in his treatise on promissory notes, section 479, says: ‘‘ But. 
whatever diversities of interpretation may be found in the au- 
thorities, where either a blank indorsement or a full indorse- 
ment is made by a third person on the back of a note made 
payable to the payee or order, or to the payee or bearer, as to 
whether he is to be deemed an absolute promisor or maker, or 
a guarantor, or an indorser, there is one principle admitted by 
all of them, and that is, that the interpretation ought to be just 
such as carries into effect the true intention of the parties, 
which may be made out by parol proof of the facts and circum- 
stances which took place at the time of the transaction. If the 
party indorsing the note intended at the time to be bound only 
as a guarantor of the maker, he shall not be deemed to be a 
joint promisor or an absolute promisor to the payee. If he 
intended only to be a second indorser on the note, he shall 
never be held liable to the payee asa first indorser. It is only 
in cases where the evidence on these points is doubtful or ob- 
scure, or totally wanting, that the courts of law adopt rules of 
interpretation as furnishing presumptions of the actual inten- 
tion of the parties.”” The intention of the parties to the trans- 
action is undoubtedly the object of inquiry, and it is to be 
ascertained by rules of interpretation applied to the paper it- 
self, where there is no extrinsic evidence. One of the first of 
those rules would seem to require that the instrument shall be 
made as favorable to the party to whom it has been passed, as 
its terms or its character will admit. In the absence of evi- 
dence, the party is to be treated as a maker of the note. 

2. In the present case, the defendants are charged as ma- 
kers, and in their answer they allege that, at the request of 
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Hanna, whose name was already upon the back of the notes, 
‘¢ they indorsed them, intending to become indorsers of the 
notes according to the ordinary, usual custom of indorsing 
mercantile paper, and according to the position their names 
would have occupied, had said plaintiffs indorsed said notes as 
expected.”? They also deny ‘‘ that they are joint makers of 
said notes, or intended to become such at the time they in- 
dorsed the same.” 

These allegations in the answer would admit the defendants 
to prove that they indorsed the notes merely as indorsers, and 
that they did not sign their names under circumstances that 
would admit of their being held as makers. If such evidence 
is admissible, the allegations are sufficient to admit it as a de- 
fence, it being an affirmative defence, to be made out by the 
defendants, on whom the onus rests of showing that the parties 
making and accepting the paper regarded it only as paper in- 
dorsed by the defendants. In the case of Powell vy. Thomas, 
it is said: ‘* This, we hold, is the light in which a blank in- 
dorsement, made by a party who is not the payee of a note, is 
to be regarded, if nothing to the contrary appears. The real 
contract of the parties may be shown; but in the absence of 
all proof, the foregoing are the principles by which we think 
courts should be governed in determining the liability of a par- 
ty, who, when not a payee or indorsee, will make a blank in- 
dorsement on a promissory note.”? According to this declara- 
tion of the law, the party charged as maker, may show the real 
character of the transaction, and that he did not become a 
maker of the note by putting his name on the back ; that 
such was not the understanding of the parties when it was 
made. 

There is nothing in the point that the defendants indorsed the 
note after it had been executed, so that their act and the mak- 
ing of the note were not contemporaneous. The defendants put 
their names on the note while yet it was in the hands of the 
agent of thé maker, as they state in their answer, and their 
signature was, therefore, made before the note was completed 
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and put into circulation. The circumstances of this case are 
wholly unlike that of Tenney v. Prince, 4 Pick. 385. 

The answer of the defendants, under the present loose sys- 
tem of practice, may be understood as denying the allegation 
of the petition that he signed the notes as maker, and as as- 
serting that he became a party only as indorser. In this view 
of the answer, it presented a defence of which the court was 
bound to take notice, and which it was improper to strike out. 
The judgment will be reversed, and the cause remanded for 
further proceedings. 


Stewart ef al. Appellants, vs. ANDERSON, GARNISHEE OF 
Bioomer & Hotmes, Respondent. 


1. Under the new code, the denial of the answer of a garnishee need not be 
verified by affidavit. 


Appeal from St. Louis Court of Common Pleas. 


John J. Anderson was summoned as garnishee, to answer 
touching his indebtedness to Bloomer and Holmes, defendants 
in an execution, in which Stewart and others were plaintiffs. 
At the return term of the writ, he appeared and filed his answer 
to the allegations and interrogatories exhibited by the plaintiffs. 
The plaintiffs denied the answer, but their denial not being 
verified by affidavit, the garnishee was, on motion, discharged. 
From this action of the court, the plaintiffs appealed. 

Knox & Kellogg, for appellants. The denial of the an- 
swer of a garnishee need not be verified by affidavit. R. C. 
1845, chap. 11, p. 141, sec. 32. Act concerning Garnishees, 
Sess. Acts, 1847, pp. 109, 110, sec. 8. The Court of Com- 
mon Pleas must have decided that the Practice Act of 1849, 
required the denial of the answer to be verified by affidavit. 
There is nothing in this act in relation to this subject, unless 
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article seven, sections one and two, on page 81, be compre- 
hensive enough to reach this case. These sections only re- 
quire that the petition, answer and reply to off-sets must be 
verified by the affidavit of the party. As the denial of the an- 
swer of the garnishee is neither a petition, answer or reply to 
off-sets, the plaintiffs submit that the act does not require such 
verification. 

Todd & Krum, for respondent. The denial of the answer 
of the garnishee is a pleading within the meaning of the sixth 
and seventh articles of the act of 1849. Section fifteen, arti- 
cle five, provides, that the pleadings in attachment suits shall 
conform, as near as may be, to the provisions of that act. 
Section two, article seven, requires that every pleading shall be 
verified by affidavit. 


RyLanD, Judge, delivered the opinion of the court. 


1. The only question before the court, in this case, is the 
propriety of the action of the court below in discharging the 
garnishee, because the denial of the plaintiffs to the answer of 
the garnishee was not verified by affidavit. In the opinion of. 
this court, such denial need not be on oath; the statute does 
not require the denial of the answer of a garnishee to be sworn 
to. 

‘¢ The plaintiff may deny the answer of the garnishee, in whole 
or in part, and the issues shall be tried as ordinary issues be- 
tween plaintiffs and defendants.’ Attachment Act, 1845, 
section 32. 

Act concerning garnishees, 1846-7, section 3: ‘‘ When a 
plaintiff shall file his interrogatories to the garnishee, he shall 
also file a plain and distinct statement of the grounds on which 
he requires the garnishee to answer, and the garnishee may 
then plead and defend as he might do, if he were sued for the 
same cause, by the defendant in the action.” 

Practice act, 1849, section 15, article 5: ‘‘ Suits may be 
brought by attachment in the cases, and conducted in the man- 
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ner authorized by statute in such cases: Provided, that the 
pleadings and procedure shall be, as near as may be, according 
to the provisions of this act.” Same act, article 7, section 2: 
‘¢ Every pleading must be subscribed by the party or his attor- 
ney ; and the petition and answer and reply to off-sets must 
each be verified by the affidavit of the party, his agent or attor- 
ney, to the effect, that he believes it and the matters therein 
as stated to be true,” &c. 

Now the denial of the answer of the garnishee was not re- 
quired by the statutes of 1845 and 1847, to be under oath ; 
nor can we properly assimilate it to the ‘ petition, answer or 
reply to off-sets,”? under the new code of practice. This court 
will not, by its decision, increase the quantity of swearing in 
judicial proceedings, now already sufficiently extended for all 
practical purposes. 

The judgment of the court below is erroneous, and by the 
concurrence of the other judges it is reversed, and the cause 
remanded. 


MarsHALL, Respondent, vs. Bompart, Appellant. 


41. Where land conveyed is sufficiently described by metes and bounds, the 
grantee takes all within them, whether it be more or less than the quantity 
stated in the deed. 


“Appeal from St. Louis Court of Common Pleas. 


B. A. Hill, for appellant. The deed calls for no monu- 
ments, and the north and south boundaries are indefinite, leay- 
ing it doubtful whether the grantor intended to bound the land 
on the north and south by public, or by vacant or uninhabited 
land. This being the case, the quantity becomes descriptive 
and must govern. 2 Greenl. Ev. §301, note and cases there 
cited. The deed calls for ten arpens in front by twenty arpens 
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in depth. Courses and distances govern, where there are no 
established objects to control them. 1 McLean, 518. 3 Mur- 
phy, 82. 4J.J. Marsh. 279. 6 Wheat. 582. 8 Greenl. 61. 
4 Shep. 348. 2 Flintoff on Real Property, 537, 538. 2 
Greenleaf’s Cruise on Real Property, 338, note. The plaintiff 
entered into possession of the ten by twenty arpens conveyed, 
in 1843, but never occupied the strip sued for. If the deserip- 
tion is doubtful or ambiguous, the practical construction of it 
by the parties, by acts of occupancy or otherwise, is admissible 
in aid of the interpretation. Stone v. Clark, 1 Met. 378. 
Waterman v. Johnson, 13 Pick. 261. Frost v. Spalding, 
19 Pick. 445. 22 Pick. 410. 4 Metcalf, 488. The plaintiff 
has fixed his south boundary, and cannot be permitted to deny 
it now. He must commence there. 

Frémon & Reber, for respondent. All the land included 
within the boundaries mentioned in a deed passes by it. 4 
Kent, 466. 2 Greenleaf’s Cruise, note, 334, 338. 15 Mo. 
Rep. 80. The call for ‘‘ vacant land” on the north in Du- 
chouquette’s deed cannot be satisfied without including the land 
in dispute. The call is also for ‘* vacant land’? on the south, 
and Marshall could as well be shoved from the south as from 
the north. It was clearly the intention to convey ten arpens in 
front by a depth extending from the southern to the northern 
line of the Spanish grant; and because the grant, as confirm- 
ed and surveyed by the United States, overruns in quantity, the 
defendant wishes to appropriate the plaintiff’s part of the ex- 
cess, without even a pretence of title. 


Scott, Judge, delivered the opinion of the court. 


Henry Duchouquette was possessed of a large tract of land, 
twenty arpens front by forty arpens in depth. On the 29th of 
April, 1816, he conveyed to Paul Guitarre, under whom the 
plaintiff claims, ‘‘a tract of land of ten arpens in front by 
twenty in depth, or two hundred arpens in superficies, situated 
near the River Des Peres, in said county (of St. Louis, ) bound- 
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ed on the west by the land of Joseph Charleville, north and 
south by vacant lands, and east by me, the above named gran- 
tor. The which tract of two hundred arpens of land is situa- 
ted in the west part of a larger quantity acquired by me of 
Thomas Barois,” &c. Duchouquette’s claim was part of a 
larger one, which was conceded and surveyed under the Span- 
ish government, being twenty arpens in front by eighty arpens 
in depth. After its confirmation, under the act of 1816, it was 
re-surveyed in the year 1817, under the authority of the laws of 
United States, and the tract conveyed by the boundaries above 
set forth, was ascertained to contain twenty acres more than 
was supposed at the date of the conveyance. Now, the only 
question is, whether, by the description set forth in the con- 
veyance above referred to, all the lands within the boundaries 
passed, or whether only two hundred arpens ; it being admit- 
ted, that the land north and south of that conveyed, was public 
or vacant land; that on the west was the property of Jos. 
Charleville, and that on the east in the possession of Duchou- 
quette. 

1. The deed, whose construction is involved in the present 
case, is in the French language, and from that circumstance, as 
well as from the names of the parties, we are warranted in as- 
suming that it was between Frenchmen or the early inhabitants 
of this country. The almost invariable mode of granting land 
under the Spanish government, in this province, was, in the 
form of parallelograms ; so many arpens front by so many in 
depth, usually exceeding the quantity in front. It was natu- 
ral that a mode of describing the boundaries of concessions, 
pursued by the public authorities, should be imitated by the 
inhabitants in their transfers from one to another. When the 
boundaries of a Spanish grant or concession were ascertained, 
there never was any question as to whether all the land includ- 
ed in the boundaries passed, although it might have exceeded 
the quantity expressed to be conveyed. It is known that the 
Spanish concessions always included within their surveys a 
greater quantity than was expressed to be granted. The ob- 
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jects called for in the description of the boundaries of the 
tract conveyed, are ‘‘ vacant lands’? on the north and south. 
There can be no difficulty in ascertaining what was meant by 
the term ‘‘ vacant lands.”? In the common understanding, all 
the public lands are considered as vacant. The sense of that 
word, amongst our people, is the same as it was under the 
Spanish government. The word ‘‘ vacant,’? when applied to 
lands, means those which have not been appropriated by in- 
dividuals. 

The increase of the quantity of the tract in controversy, is 
caused by an extension of the length of the north and south 
lines. Those lines must be extended to the objects called for. 
If a patent or deed refer to any notorious land marks, which 
cannot be mistaken, such notorious land marks are to be re~ 
garded as termini, from whence straight lines are to be run 
from one to the other without regard to the correspondence of 
either course or distance. 4H. & M. 180. 

When the west part of the tract was conveyed, we must sup- 
pose that it'was the intention of the parties that all that por- 
tion of the tract which was bounded on the west by Charleville 
should pass. The tracts owned by Charleville and Duchou- 
quette formerly were one tract, and they were divided by a 
north and south line. The construction contended for by 
the appellant would give him a portion of the western end of 
Duchouquette’s tract, which is bounded by Charleville. 

This case does not fall within the principle which makes the 
quantity descriptive when the boundaries are not sufficiently 
certain and demonstrative ; but it is governed by the rule, that 
if the land is sufficiently described by metes and bounds, the 
grantee takes all within these, whether it be more or less than 
the number of acres stated. 

The other judges content, judgment affirmed. 
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Foster, Respondent, vs. McO’Bienis & Martruews, Appel- 
lants. 


1. A verbal agreement not thereafter to run carriages on a particular route is 
not void hy the statute of frauds, as a contract not to be performed within 
one year from the making thereof. The statute does not apply to contracts 
which may be performed within one year. 

2. Where a judge permitted a deposition, parts of which had been ruled out, 
to be sent out to a jury after they had retired to make up their verdict, but 
accompanied it with an instruction that the parts ruled out were not evidence 
for any purpose, the supreme court refused to disturb the judgment, no ex- 
ception having been taken, and it not appearing that the testimony ruled out 
was calculated to prejudice the jury; but intimated that it was not a proper 
practice. 


3. A party who contracts not to run omnibusses on a particular route, cannot 


evade his contract by associating others with him, and running them under 
the name of a new firm. 

4. Nor is it any justification that the party who bought him off, so as to get a 
monopoly of the route, did not furnish carriages enough for the accommo- 
dation of the public. This only goes to the measure of damages. 


“Appeal from St. Louis Court of Common Pleas. 


This was an action brought by Eli Foster, in 1951, against 
the appellants, to recover damages. The petition stated that, 
in the year 1849, the plaintiff was engaged in running a line 
of omnibus carriages in the city of St. Louis, on Morgan 
street, from Broadway to the western limits of the city and 
thence to the Prairie House, on the St. Charles road, and that 
the defendants agreed that, if plaintiff would withdraw his car- 
riages from that portion of the route between Broadway and 
the city limits, and cease to run them there, they would pay 
him two hundred dollars, and would not run any of their car- 
riages for the transportation of persons or property west of the 
city limits ; that, in accordance with this agreement, plaintiff 
had withdrawn his omnibusses from that portion of the route 
between Broadway and the city limits, and had ceased to run 
them there, but that notwithstanding, the defendants had, at 
various times since then, run their omnibusses for the transpor- 
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tation of persons and property on that part of the route west 
of the city limits, thereby realizing large sums of money, to 
the damage of the plaintiff to the amount of one thousand dol- 
lars. 

A demurrer to this petition was overruled. The defendants 
then answered, denying the contract, and further alleging that 
the plaintiff had not discontinued running his carriages between 
Broadway and the city limits. 

At the trial, the plaintiff introduced evidence tending to 
prove a verbal contract, and evidence tending to show the vio- 
lation of it by the defendants as charged in the petition. 

The defendants offered evidence to show that the plaintiff did 
not provide carriages enough to accommodate all the passen- 
gers on his end of the route. It was also shown that the om- 
nibusses which ran on the plaintiff’s end of the route, belonged 
to the firm of Case & Co., which was composed of the defend- 
ants and Case & Wells. It appeared that, after the date of 
the contract, the plaintiff continued to run on the eastern end 
of the route, until defendants got ready to put their carriages 
on. 

The defendants asked the court to instruct the jury that the 
contract was void under the statute of frauds, unless it was 
in writing or was to be performed within one year, which in- 
struction the court refused to give. The record contains a 
large number of instructions upon the facts in evidence, but 
does not show which were given and which refused, nor which 
were excepted to. 

After the jury retired, they sent into court for the deposi- 
tion of Isaac J. Foster, which had been read in evidence, por- 
tions of which had been ruled out by the court, and excluded 
from the jury. The court sent the deposition out to the jury, 
accompanied by this instruction: ‘‘ The jury are instructed 
that so much of the deposition of Isaac J. Foster as is marked 
‘¢ruled out,”? and which was excluded from the jury, is no 
evidence for any purpose whatever in this case—the parts ex- 
cluded being those on the fifth and sixth pages of said deposi- 
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tion, which are marked in the margin ‘ruled out,’’ and which 
are also crossed.” 

There was a verdict and judgment for the plaintiff for one 
hundred dollars, from which the defendants appealed. 

Leslie §& Barrets, for appellants. 1. The contract was 
void because it was not to be performed within one year from 
the making thereof. R. C. 1845, p. 530, sec. 5. Under the 
statute, it must be shown affirmatively that the contract was 
to be performed within a year. 2. The court had no right to 
send to the jury the evidence adduced on the trial. After their 
retirement, all examination of the evidence by them is ex parte, 
dangerous to the rights of the parties, and unprecedented as a 
rule of practice. There would be as much propriety in send- 
ing out witnesses to be examined by them, as in sending out 
depositions. 8. There was error in the giving and refusing of 
instructions. 

Todd & Krum, for respondent. 1. The statute of frauds 
only applies to agreements which, by express stipulation, are 
not to be performed within one year. 2 Kent, 510. 10 Wend. 
426. 12 Conn. 455. 2. It was within the discretion of the 
court to send the deposition of Foster to the jury, at their re- 
quest, accompanied by the instruction, and this discretion wag 
soundly exercised. 38. There was no error in the action of the 
court upon the instructions. It was no concern of the defend- 
ants whether plaintiff furnished carriages enough to accommo- 
date the public or not. At most, this could only affect his 
damages, and cannot at all impair his right to recover. 


Scort, Judge, delivered the opinion of the court. 


1. The first question we will consider in this cause is, whether 
the contract stated in the petition is within the statute of frauds 
and perjuries, as it is not to be performed within a year, but 
may have an indefinite extension as to the period within which 
it may be completed. Whatever might be our opinion in rela- 
tion to this question, if it were now for the first time to be de- 
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termined, we do not deem ourselves warranted in departing 
from a course of decisions, which seems to have been uniform 
in interpreting this clause of the statute. The ‘construction 
was early made, and has been steadily adhered to, that the 
clause under consideration only applies to contracts in which, 
by the express appointment or understanding of the parties, 
the thing is not to be performed within a year ; but as to those 
contracts which may, by possibility, be performed within a 
year, they are beyond the control of the statute. O’Blenis & 
Matthews might have died within a year from the period of 
making the contract, and as it would then have been fully per- 
formed, it is not therefore within the statute. The point in- 
volved in the present controversy was determined in the case 
of Lyon v. King, 11 Metcalf, 411, where it was held, that 
an oral agreement, not thereafter to engage in the staging or 
livery business, is not within the statute of frauds, which pro- 
hibits the bringing an action on any oral agreement, that is not 
to be performed within one year from the making thereof. 
Peters v. Westborough, 19 Pick. A promise to pay the 
plaintiff so much money, ‘‘ on the day of his marriage,”’ or, 
‘¢ on the arrival of a ship,” or, ‘‘ to leave money by a will,” 
need not be in writing. Peter v. Crompton, Skin. Fenton 
vy. Emblers, 3 Bur. 1 Salk. 180. 

2. It is next insisted, that the verdict should be set aside and 
a new trial granted, because the court permitted a deposition 
to be sent to the jury which had been read during the trial, 
parts of which had been ruled out. The deposition sent to the 
jury was accompanied by an instruction from the court, that 
the part marked ‘ruled out,” is no evidence for any purpose 
whatever in this cause. No exception was taken to this action 
of the court, nor does it appear what was the character of the 
part of the deposition ruled out. Hence we cannot see that it 
influenced the jury in finding their verdict. It is true, the 
court had once refused to let it be read, but we are not to pre- 
sume that the jury violated the direction of the court, without 
any proof on the subject, and considered that which was ex- 
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pressly excluded from them. Courts cannot be too vigilant in 
guarding all avenues to improper interference with jurors dur- 
ing their deliberations. Had the act complained of been done 
by either of the parties, the verdict would have been set aside, 
without any inquiry as to the nature of the evidence. The 
proper practice is, if, after a jury has retired, they wish any 
of the evidence explained or repeated, they should return into 
court, and the explanation or repetition should take place in the 
presence of the parties or their counsel. As the matter com- 
plained of was the act of the court, who stands indifferent be- 
tween the parties, and as it does not appear that the evidence 
was of a character to abuse the minds of the jury, even had 
they read it, which we are not to presume, we do not consider 
ourselves warranted in granting a new trial for this cause. 

3. We see no error in the refusal of the instructions asked 
by the defendants, if, indeed, they were refused, which does 
not appear upon the record. The defendants certainly could 
not evade their contract with the plaintiff by associating them- 
selves with others and running an omnibus line under the name 
of a new firm. 

4. Nor would the fact, that the plaintiff did not furnish as 
many carriages on the route as the public convenience required, 
authorize the interference of the defendants by supplying the 
deficiency. The omission to furnish as many omnibusses as 
the public required, was a circumstance to be weighed by the 
jury in determining the damages for a breach of the contract, 
but would be no justification to the defendants for running a 
line of stages in violation of their agreement. The defend- 
ants were under no obligation to furnish carriages for the pub- 
lic, in the event of their not being supplied by the plaintiff, so as 
to warrant a violation of their contract. An occasional run- 
ning of omnibusses on the line was as much a violation of the 
contract as though it had been done without intermission. The 
difference only affects the damages. The instruction to the 
effect, that if the plaintiff had violated his undertaking with the 
defendants, which was part of the consideration of the defend- 
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ants’ contract, he could not recover, though not given at the 
defendants’ instance, as he alleges, yet, was given by the court. 
The defendants had the advantage of it, though it may be 
doubted whether it should have been given at all. We have 
said this much in relation to the law of those instructions on 
the record which seem most opposed to the views of the de- 
fendants. It does not appear which of the instructions were 
given or refused for the respective parties, or which were ex- 
cepted to; and it would be a useless task to prosecute this in- 
vestigation farther, as from the confusion in the record, in re- 
lation to the instructions, it would be impossible to come to a 
result that would warrant a reversal of the judgment, should 
any error appear, which we have not been enabled to discover. 
The other judges concurring, the judgment is affirmed. 





Youna, Respondent, vs. Waite, Appellant. 


1. Where the instructions given fairly present the case to the jury, the judg- 
ment will not be reversed, although other instructions, in themselves proper, 
were refused. 


Appeal from St. Louis Court of Common Pleas. 


Glover & Campbell, for appellant. 
MV. Holmes, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


This was a petition upon a bill of exchange by the payee, 
White, against the drawer, Young. The protest and notice 
were admitted by the answer, and the indorsements were prov- 
ed. The defence was that the bill was drawn without conside- 
ration and merely for the accommodation of Young, the payee. 
The evidence produced by the defendant himself tended to show, 
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that the bill was, in fact, drawn in payment for a quantity of 
lumber sold and delivered by the plaintiff to the defendant, and 
it failed to establish the facts set up as a defence, in the de- 
fendant’s answer. All the evidence offered by the defendant 
was admitted. The bill had been indorsed several times, and 
lastly to the original payee, who brought the suit. 

The main question as to facts was, whether the bill of 
exchange sued upon in this case was given and accepted in con- 
sideration of the lumber sold by Young to White, or not. The 
defendant contended, that he had given his notes, payable to 
Webster & Co., for the amount of the lumber due to Young; 
that he was to do this by contract with Young when he bought 
the lumber ; that the lumber amounted to $3,978 12; that the 
notes which he gave to Webster & Co. were for this amount, 
and were given in payment for this lumber, and that said notes 
were in discharge of his indebtedness to Young; that Young, 
through,fraud, covin and deceit, and by mere practice and con- 
trivance, obtained and procured from defendant, two supposed 
bills of exchange, of which the one now in suit was one, in or- 
der that Young niight draw from Webster & Co. the money on 
the notes which White had given to them for the lumber, when 
the notes reached maturity, and that these bills of exchange 
were given for this purpose and for no other consideration or 
purpose. 

The plaintiff contends, that he had nothing to do with the 
notes given by White to Webster & Co.: that the notes were 
given to Webster & Co., to secure them as acceptors upon 
these bills of exchange for White; that the bills were for 
the lumber, and that White, to secure Webster & Co., did 
assign over to them his lease and improvements, and policy of 
insurance, and gave the notes ; that the notes were to secure 
Webster & Co. for the liability they were under as acceptors of 
the bills. Webster & Co. failed, and this failure has produced 
the hardship and difficulty in this transaction, for they passed 
off a part of these notes and White had to pay them, although 
they never paid the bills of exchange. 
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The court gave the following instructions for the plaintiff : 

1. The drawing and acceptance and presentment for pay- 
ment and protest of the bill of exchange sued on, are admitted 
by the defendant, and the jury is instructed by the court that 
the said bill of exchange must be presumed to have been 
drawn by White and accepted by Webster § Co. for a good 
and valuable consideration, unless the contrary ts shown by 
evidence satisfactory to the jury. 

2. If the jury believe from the evidence, that the plaintiff 
received said bill of exchange sued on, with the other bill that 
has been satisfied, for the lumber sold by plaintiff to defendant ; 
that the notes and securities given by defendant to Webster & 
Co. were given by White to secure Webster & Co. as acceptors 
for White ; that the subsequent arrangement was for the set- 
tlement and adjustment of the seven months’ draft or bill, and 
was made for the benefit of White, to save him from further 
loss by the failure of Webster & Co., and that the plaintiff has 
never received from White any payment or satisfaction of the 
five months’ bill sued on, then the jury is instructed to find a 
verdict for the plaintiff for the amount of the bill sued on, with 
damages at four per cent., and interest from maturity, at six 
per centum per annum. 

8. The answer of the defendant is not any evidence of any 
fact or statement therein, for the defendant ; but he is requir- 
ed by law to establish his defence by evidence satisfactory to 
the jury ; nor is the petition evidence in the case for the plain- 
tiff. 

4. The bill of exchange sued on is, in law, upon its face, 
prima facie evidence of the liability of the defendant to pay 
the plaintiff, as the holder, the amount of said bill and the 
damages and interest thereon, in default of payment thereof by 
the acceptor, and due notice of said default to the drawer. 

5. The whole burden of proof to avoid this legal liability is 
upon the defendant. 

The court gave the following instructions on its own motion : 
10. Fraud is not to be presumed, but must be proved. It 
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may be proved by circumstances or by direct and positive tes- 
timony. The burden of proving the alleged fraud in this cause 
is upon the defendant. 

11. The jury will take into consideration all the facts and 
circumstances connected with the making of the bill of exchange 
sued on, in order to determine the understanding among the 
original parties to said bill—that is, whether Young directed 
White to give his notes for the lumber to Webster, said notes to 
be in full satisfaction or discharge of the lumber account, and 
agreed that he (Young) would thereupon look solely to Web- 
ster for his pay, and that after the making and delivery of said 
notes, said Young requested said White to become drawer of 
the bill in question, merely for the accommodation of said 
Young, or whether Webster was accommodation acceptor for 
the benefit of White, and the notes in question, assignment of 
the lease and of the policy of insurance, were given by White to 
Webster to secure the latter against his liability on said accept- 
ance. If White became the drawer of the bill as a mere ac- 
commodation drawer, they will find for the defendant. If he 
drew the bill on account of the lumber, and executed the notes 
to indemnify Webster as accommodation acceptor, then White 
is liable as drawer, in this action. 

The court gave the following instructions asked by defend- 
ant : 

6. That, if they find from the evidence in the cause, that the 
bill was drawn pursuant to an agreement between Young and 
White, that White was to become liable to Webster & Co. on 
account of the lumber, and Webster & Co. were to be paymas- 
ters to Young and not White, and that White owed nothing to 
Young at the time of drawing the bill, they will find for the 
defendant. 

7. That a parol agreement may be inferred from facts and 
circumstances and the conduct of parties, provided the jury are 
of opinion that such facts, circumstances and conduct are suf- 
ficient to establish the same. 

8. That, if the bill sued on in this case, was made by White 
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to Young, without any consideration, they will find for the de- 
fendant. 

9. That, if they find from the evidence in this cause, that 
the bill sued on was obtained by fraud from the said White on 
the part of the said Young, or on the part of the said Young 
and Webster, they will find for the defendant. 

The court refused to give the following instructions asked 
by defendant : 

12. That, if the jury believe from the evidence in the cause, 
that the bill sued on in this case was given by White to Young 
for the purpose of enabling Young to draw money from Web- 
ster & Co. on notes which White had given said Webster & Co. 
for lumber sold by Young to White, which notes had been 
made and delivered at Young’s instance and consent, and not 
with intention on the part of Young or White of creating any 
liability on said White, they will find for the defendant; that 
is, if White was mere accommodation drawer for the benefit of 

Young, they will find for the defendant. 

_ 18. The presumption of law is, when a bill is drawn and 
accepted, that the drawer is the principal debtor, as between the 
parties to the bill; and if-the jury find from the evidence in 
the cause, that Young sold lumber to White, and said White, at 
the instance and request of Young, executed negotiable notes 
to Webster & Co., on account of the said lumber, and that af- 
terwards said White, at the instance and request of said Young 
and Webster, or of Young, drew the bill in question on the 
faith of the said negotiable notes so previously given to Web- 
ster & Co., they will regard White as accommodation drawer 
on said bill, and not liable in this action, unless they find some 
other consideration for the bill independent of the sale of lum- 
ber. 

14. That, if White purchased lumber of Young, and at the 
instance and request of Young, gave negotiable notes to Web- 
ster & Co., on account of said lumber, and secured the pay- 
ment thereof to the said Webster & Co., or assigns, by a deed 
of trust, and that said White afterwards drew the bill in ques- 
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tion at the request of said Young, and without any other con- 
sideration appearing, and that Webster & Co. negotiated two of 
the notes, and they were paid by White, the plaintiff is barred 
of a recovery in this action to the extent of such payments. 

15. The defendant moves the court to instruct the jury that, 
if the plaintiff, Young, on the 27th of August, 1849, sold and 
delivered ‘to the defendant, White, lumber to the amount of 
$6,978 12, and on the same day said White, at the instance and 
request of Young, executed and delivered the notes produced in 
evidence, being one for $678 12, and two for $1,650 each, for 
and on account of the said sale of lumber, that the execution 
and delivery of the said notes, as above mentioned, was a sat- 
isfaction and full discharge in law to said White of the said 
lumber account, as against the plaintiff. 

16. That, if the plaintiff, Young, on the 27th August, 1849, 
sold and delivered to defendant lumber to the amount of 
$3,978 12, and on the same day the defendant, for and on 
account of the said lumber, and at the instance and by the con- 
sent of the plaintiff, executed and delivered the notes produced 
in evidence in the cause to Thomas Webster & Co., being in 
amount $678 12, $1,650 and $1,650, and all dated on 
August 27th, 1849, that the said notes were afterwards dis- 
counted by said Webster & Co., in whole or in part, during the 
currency thereof, at the Bank of Missouri, that the said notes, 
as to the amount thereof, which was so discounted, were a 
satisfaction in law of the said lumber account. 

17. That in making up their verdict in this case, they will 
look at all the facts and circumstances proved in the case, and 
decide according to the weight of evidence. 

1. The instructions, in the opinion of this court, put the 
whole case fairly before the jury. The principles of law em- 
braced in the instructions were calculated to assist the jury in 
properly and plainly understanding the main question in con- 
troversy, and their verdict upon the facts was for the plaintiff. 
The instructions refused embraced no principle involved in the 
case other than those that were given, and where the instruc- 
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tions given do properly put the law of the case upon the evi- 
dence before the jury, although others may have been refused 
which were, in themselves, legal and proper, this court will not 
reverse. Here the evidence produced by the defendant him- 
self, had a strong and direct tendency to show that he was mis- 
taken in his opinion as to the origin and consideration of the 
bills of exchange. Webster, a witness for the defendant, and 
one of the firm of Webster & Co., shows that the bills of ex- 
change were drawn for the lumber, and the notes were given to 
his firm, not in payment of the debt to Young for the lumber, 
but to secure them for the acceptance of the bills; that he 
charged two and a half per cent. commission for the acceptance 
of the bills, and required to be secured, which was done by 
White assigning over his lease and insurance and giving his 
notes. Upon the whole of the case, then, it is the opinion of 
this court, that there is no error in the judgment of the court 
below; it will, therefore, be affirmed, the other judges con- 
eurrring. | 





Bates & Bates, Appellants, vs. SrzamBoat Mapison, Re- 
spondent. 


1. The security in a bond for the forthcoming of a boat seized under the act 
concerning boats and vessels, is a competent witness for the boat, under the 
code. 

2. Under the code, interest does not render a witness incompetent, unless he is 
a party to the suit, or a person for whose immediate benefit it is prosecuted 
or defended, or an assignor of a thing in action assigned for the purpose of 
making him a witness. 

3. Under the act concerning boats and vessels, a boat cannot be held responsi- 
ble for the breach of a contract of affreightment made by a person in pos- 
session of her as a trespasser. 


Appeal from St. Louis Court of Common Pleas. 


This was an action commenced against the steamboat Madi- 
son, under the act concerning boats and vessels. The petition 
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stated that, on the 17th of July, 1849, Thomas Rawlings, who 
was then using said boat and acting as master thereof, con- 
tracted to tow a wood-boat belonging to the plaintiff, from the 
upper ferry landing, in the city of St. Louis, to the foot of 
Ashley street, and that by the negligence of those in charge of 
the tow-boat, the wood-boat was lost, by which plaintiff was 
damaged to the amount of one hundred and seventy-five dol- 
lars. The boat was seized and released on a bond, in which 
Isaac H. Sturgeon was one of the securities. 

Daniel A. Rawlings filed an answer on behalf of the boat, 
in which he stated that he was sole owner of the steamboat 
Madison, and that the contract was not made by the master of 
the boat, or by any one having authority to make such a con- 
tract. He stated that he was absent from the city at the time, 
and that before he left, the boat was laid up and left in charge 
of Howard Gray, his agent ; that Thomas Rawlings had no 
authority to use the boat, and so informed the plaintiff’s agent 
at the time the contract was made, and that the plaintiff’s agent 
assumed the risk of any damage. He further stated that the 
wood-boat was lost by the negligence of those having charge 
of it, and not by the negligence of those having charge of the 
tow- boat. 

At the trial, Thomas Rawlings and Isaac H. Sturgeon were 
called as witnesses for the defendant, and admitted to testify 
by the court, notwithstanding an objection by the plaintiff. 

There was evidence tending to show that Thomas Rawlings 
had acted as master of the Madison, at times before the mak- 
ing of the contract, and also evidence tending to show the con- 
trary. There was evidence tending to establish the facts stated 
in the answer. It appeared that the contract to tow the wood- 
boat to the foot of Ashley street was made by Thomas Raw- 
lings, in the absence of Daniel A. Rawlings, and that the 
wood-boat was left by the tow- boat a few hundred yards above 
the foot of Ashley street, and was lost in attempting to work 
down to the foot of Ashley street, after the Madison had left 
her. There was evidence tending to show that the wood- boat 
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was left where she was, against the remonstrance of those hav- 
ing charge of her; that the place where she was left was a 
dangerous one, and that it was necessary for her safety that she 
should be removed. There was also some evidence tending to 
show that she was left above the foot of Ashley street, with the 
consent of those having her in charge. 

The court instructed the jury that, if Thomas Rawlings 
used the boat Madison without the consent or knowledge of the 
owner, and against his will, after she had been laid up, they 
must find for the defendant. The jury were further instructed 
that, if Thomas Rawlings had previously been in the habit of 
using the boat for towing, and of acting as master thereof, 
with the knowledge of the owner, who did not dissent, they 
might presume that he used her in this instance with the own- 
er’s knowledge and consent. 

A large number of other instructions were given and refused, 
which need not be set out. There was a verdict and judgment 
for the defendant, from which the plaintiff appealed. 

Todd & Krum, for appellant. The court erred in per- 
mitting Thomas Rawlings‘ and Isaac H. Sturgeon to testify for 
the defendant. Itis clear that they would have been incom- 
petent before the new code. Greenl. 394. Angel on Carriers, 
§469. Has the code (Art. 25, §1 and 2.) changed the rule? 
If it be conceded that they had a direct interest in the event of 
the suit, then the suit is defended for their benefit, within the 
meaning of the act. As to Sturgeon, he is a party to the re- 
cord within the meaning of »the statute. 

C. C. Simmons, for respondent. Sturgeon and Rawlings 
were competent witnesses, and it has so been decided by this 
court. Wells vy. Steamboat Madison, 14 Mo. Rep. 360. 


RyLanD, Judge, delivered the opinion of the court. 
1. From the statement in the case, it will appear, at once, 


that the facts of this case are very similar to those of the case 
of Wells against the Steamboat Madison, reported in 14 Mo. 
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Rep. 360, and decided by this court at the March term, 1851. 
The questions arising here are, in some respects, the same as 
those in the case of Wells v. Steamboat Madison—the ad- 
missibility of the witness, Sturgeon, and the witness Thomas 
Rawlings. In delivering the opinion of the court, in the case 
of Wells and the Boat,I used the following language: ‘I 
am satisfied that, under the provisions of the new code of prac- 
tice in courts of justice, the witness, Sturgeon, was compe- 
tent, and his testimony ought to have been received. This, 
too, without any other substitution in the forthcoming bond. 
Sturgeon was not a party; he was only liable upon a contin- 
gency, and this liability affected only his credibility ; did not 
extend his competency.” 

2. In the opinion of this court, the witness, Sturgeon, was, 
without doubt, competent. He had no direct interest in the 
event of the action; it was not prosecuted for him. In any 
event his liability was but contingent. The new code has done 
away with the objection to a witness on account of his interest. 
He must be a party to the action, or a person for whose imme- 
diate benefit it is prosecuted or defended; or an assignor of a 
thing in action, assigned for the purpose of making him a wit- 
ness, in order to be incompetent as a witness. Now, neither 
Sturgeon nor Thomas Rawlings stand in this condition before 
the court. They were, then, competent witnesses, each one. The 
design of the new code, in this particular, being to do away 
with the objection to witnesses, on account of interest, in order 
to support such an objection, the party offered must stand in the 
attitude mentioned in the statute, before he can be legally ex- 
cluded as such. He must be a party, or one for whose imme- 
diate benefit the suit is prosecuted or defended, or an assignor, 
as pointed out in the act. This court will not add to this list 
of incompetency, nor seek to embrace doubtful cases within 
the range or circle of the list. These points, then, are ruled 
for the defendant below. 

3. The instructions given by the court to the jury sufficient- 
ly explained the law of the case to them. These instructions 
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properly left the case, with the law thereon arising, fully and 
fairly explained to the jury, and they were enabled to deter- 
mine the controversy between the parties, understandingly. 
Such being the case, this court will not interfere. The judg- 
ment of the court below is, therefore, affirmed, with the con- 
currence of the other judges. 





Barton, Plaintiff in Error, vs. WEATHERBY, Defendant in 
Error. 


Error to St. Louis Court of Common Pleas. 
P. C. Morehead, for plaintiff in error. 


GAMBLE, Judge. No question of law ardse upon the trial 
of this cause, in relation to evidence. Instructions were given 
to the jury, on the law, but at whose instance, does not appear, 
nor does it appear that either party excepted to them. The 
judgment is affirmed. 


Brown, Appellant, vs. Emerson, Respondent. 


1. Where a plaintiff, who was suing for damages to a boat, proved damage 
but not the amount of it, a judgment was erroneously given for the de- 
fendant, instead of a judgment for the plaintiff for nominal damages. 


Appeal from St. Louis Law Commissioner’s Court. 
RyLaNnD, Judge, delivered the opinion of the court. 
Emerson, the defendant, chartered from Brown the steamer 


Monongahela, and agreed to run her three trips a week for two 
months, to and from Quincy, Lllinois. He also agreed to re- 
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turn the boat in as good order as she was when he got her, and 
acknowledged that she was in good repair at the time he made 
the contract. He returned the boat, but Brown alleges that 
she was injured and damaged, so that it took repairing to the 
amount of one hundred dollars to have her in as good repair 
as when Emerson first got her. Emerson paid the sum of 
twenty-five dollars on a bill of work for the repairs, amounting 
to one hundred dollars. Brown had to pay the balance, seven- 
ty-five dollars, and this suit is for that sum. 

Emerson answered, admitting the contract, and stated that, 
when he returned the boat to Brown, it was agreed by and be- 
tween Brown, the plaintiff, and himself, that Spencer J. Ball, 
who had been the captain of the boat during the two months 
that Emerson run her to Quincy, should assess and determine 
the damages which had been sustained by said boat, during the 
time she was in possession of Emerson; that said Ball did 
assess the damages; that plaintiff, Brown, agreed to the 
amount so assessed, and that Emerson paid the same and de- 
livered the boat in compliance with the contract. 

In the progress of the case, the plaintiff became nonsuited ; 
however, the judgment of nonsuit was afterwards set aside and 
a trial was had, and judgment rendered for the defendant. 

Plaintiff moved to set aside this judgment and grant him a 
new trial, which motion was overruled, and the plaintiff brings 
the case to this court. 

The following is the finding of the court : 

‘¢Defendant chartered the steamboat Monongahela from 
plaintiff, on the 12th May, 1851, for sixty days, by contract, 
in writing, signed by defendant, in which he covenanted, in 
substance, to return the boat at the expiration of the time, 
in as good order and condition as she was at the time of 
chartering, all damage, wear or tear of the boat, during said 
sixty days, to be repaired by the defendant ; that the boat was 
not returned in good repair, as provided in the contract, but is 
alleged to have been damaged to the amount of seventy-five 
dollars and forty cents at the time she was returned. A bill 
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of the items of the repairs of damages is produced, amounting 
to one hundred dollars and forty cents; a receipt for the sum 
of twenty-five dollars, in said bill, from defendant, is shown, 
signed by one J. B. Brown, also a receipt from plaintiff of 
seventy-five dollars and forty cents, signed by one J. B. 
Brown, for the balance of said bill; the said J. B. Brown be- 
ing the individual who did the repairs to the boat. The latter 
receipt of seventy-five dollars and forty cents is offered by the 
plaintiff as evidence going to show the amount of the damage 
sued for, being evidence of the amount paid by him for repairs, 
which is not considered as evidence by the court. The only 
witness offered by the plaintiff to testify concerning the dam- 
age, testified that considerable damage was done to the boat, 
whilst defendant had her ; testifies in what manner some of the 
damage was done ; that he was the pilot of the boat; that he 
thinks one hundred dollars would not be an unreasonble price 
for the damage ; but that he is entirely unacquainted with the 
value of ship carpenter’s work, and could not testify to the 
value of any particular item of the repairs as charged in the 
bill of items. This being all the testimony, the court is unable 
to find for the plaintiff upon the proof. Plaintiff refuses to 
take a nonsuit, judgment for the defendant.” 

1. This finding of the court sets forth the evidence on some 
of the points, instead of finding the facts ; yet enough facts 
appear in the finding of the court to authorize the court to 
give judgment below for the plaintiff, for a nominal amount at 
least ; and such judgment ought to have been given. ‘There is 
no fact found, nor is there any evidence in the bill of exceptions 
tending to prove the assessment of the damages and the pay- 
ment thereof, as stated in the answer. 

The facts found by the court, although mixed up with the 
evidence given on the trial, are sufficient to have warranted the 
court to have found for the plaintiff, at least for a nominal 
sum. And had such a finding and judgment been given, this 
court would have suffered it to stand, in order to make plain- 
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tiffs become better prepared to prove their cases in future. As 
it is, the judgment is reversed and the cause remanded, the 
other judges concurring. 


CHARLES, Plaintiff in Error, vs. Mrrcuett, Defendant in 


Error. 
— 


Error to St. Louis Circuit Court. 


C. C. Carroll, for plaintiff in error. 

Comfort § Manter, for defendant in error. 

GAMBLE, Judge. No question of law was raised upon the 
trial below. The only exception taken to the action of the 
court was, to the overruling a motion for a new trial, because 
the finding was against the evidence and against the weight of 
evidence. This question we do not review. The judgment is 
affirmed. ; 





HarsHaw, Appellant, vs. MerryMAN, Respondent. 


If the husband makes a reasonable allowance to the wife for necessaries 

during his temporary absence, and a tradesman, wilh notice of this, sup- 
plies her with goods, the husband is not liable, unless the tradesman can 
show that the allowance was not supplied. Otherwise, if the tradesman 
has no notice. 


Appeal from St. Louis Law Commissioner’s Court. 


M. L. Gray, for appellant. Board and lodging are ne- 
cessaries, for which the assent of the defendant may be pre- 
sumed. Chitty on Contracts, 165. Reeve’s Domestic Rela- 
tions, pp. 79, 80. The agreement between the defendant and 











MARCH TERM, 1853. 





Harshaw v. Merryman. 





Sage constituted no defence, because the plaintiff had no no- 
tice of it. Rawlyns v.: Vandyke, 3 Esp. 250. 12 J. R. 
248. 11 Wend. 33. 4 Harr. 385. It was no defence for 
another reason, viz: that Sage did not, in fact, provide for 
the defendant’s wife. On the whole case, see the following 
authorities: Frost v. Willis, 138 Vt. Rep. 202. Hughes v. 
Chadwick, 6 Ala. Rep. 651. 8 J. R. 72. 

Knox & Kellogg, for respondent, cited 2 Roper on Hus- 
band and Wife, 110-11-12. Chitty on Con. 160-61. 11 
Wend. 33. 8 N. H. 850. 12 J. R. 248. Reeve on Dom. 
Rel. 810. 


Scott, Judge, delivered the opinion of the court. 


Merryman, the respondent, when about to leave St. Louis 
for California, made an arrangement with Cornwall Sage to 
supply his wife and child with necessaries during his absence, 
and left some money with him for that purpose. In pursuance 
to this arrangement, after Merryman’s departure, his wife and 
child lived with Sage, who supplied her with what she wanted. 
After remaining some time with Sage, Mrs. Merryman went 
and took board at her sister’s, the plaintiff and appellant, where 
she continued for about seven months. It does not appear but 
that Mrs. Merryman was suitably provided for at Sage’s, and 
there is no evidence that the plaintiff had any notice of the ar- 
rangement made by the defendant with Sage, for the boarding 
and providing for his wife and child during his absence. A 
portion of Merryman’s furniture was sent by him to the plain- 
tiff’s house, before he went to California. A witness was 
asked, what was said by Mrs. Merryman when she applied to 
the plaintiff for board; this question was objected to, and the 
objection was sustained by the court, to which an exception 
was taken. On the facts above stated, an action was brought 
by the plaintiff against the defendant, for the board of his wife 
and child. 

1. The only question presented by the instructions, which 
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we deem important to be considered in the determination of 
this controversy, is, whether it should have been shown by the 
defendant that the plaintiff had notice of the provision that was 
made by him for the board of his wife and child, during his 
absence. ‘ 

By law the husband is bound for necessaries furnished to his 
wife during their cohabitation. A wife, living with her hus- 
band, in regard to such contracts as relate to necessaries for 
her husband’s family, may be regarded as his general agent, 
possessed of a general and presumed authority, arising from 
the duty and liability of the husband to provide his wife and 
children with necessaries. During cohabitation, there is a pre- 
sumption arising from the very circumstances of the cohabita- 
tion, of the husband’s assent to contracts made by the wife for 
necessaries suitable to his degree and estate. Etherington v. 
Parrott, Salk. 118. While man and wife live together, the 
presumption is, until the contrary be shown, that the wife has 
authority to contract for necessaries. Where there is a suita- 
ble provision made for the wife, and a tradesman having notice 
thereof, still supplies her, the husband will not be liable. But, 
in such cases, the burden of proof is on the husband ; if he 
cohabits with his wife, the obligation is on him to rebut the 
presumption of his liability for necessaries furnished her. 
Smith’s Leading Cases, 306. Holt v. Brien, 4 Barn. & Ald. 
252. When there is a separation between husband and wife, 
there is some contrariety of opinion in the books as to the lia- 
bility of the husband for the wife’s contracts for necessaries ; 
some holding that he must show that the tradesman had notice, 
and others maintaining that, in such cases, the tradesman, at his 
peril, must ascertain whether circumstances exist which would 
warrant him in giving credit to the wife. The latter of these 
seems now to be the better opinion. Smith’s Leading Cases, 
307. The case cited from 11 Wend. 33, by the defendant, is 
against him, as there was notice. In the case of Pidgin v. 
Crane, 8 N. H. 352, mainly relied on by the defendant, there 
was a separation between the husband and wife, and the ques- 
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tion of notice was not involved. We deem the case of Holt v. 
Brien, 4 Barn. & Ald. 252, in point, which shows that, if the 
husband makes a reasonable allowance to the wife for necessa- 
ries, during his temporary absence, and a tradesman, with no- 
tice of this, supplies her with goods, the husband is not liable, 
unless the tradesman can show that the allowance was not 
supplied. The other judges content, judgment reversed and 
cause remanded. 





Harper’s ADMINISTRATOR, Plaintiff in Error, vs. THE PH@NIX 
InsuRANCE Company, Defendant in Error. 


1. A policy of life insurance contained a clause by which it was avoided, if 
the assured should die in the known violation of a law of the state. It was 
held that, under this clause, the policy would not be avoided, if the assured 
was killed in an altercation, under circumstances which would make the 


slayer guilty of manslaughter. To avoid the policy, the killing must have 
been justifiable or excusable homicide. 
2. What constitutes a killing in self-defence, is a question of law. 


Error to St. Louis Court of Common Pleas. 


Glover §& Richardson and S. M. Breckenridge, for plain- 
tiff in error. The burden of proof was on the defendant to 
show that Harper died in the known violation of a law of this 
state. The question is not, whether Coryell was justifiable or 
excusable in killing Harper, under the circumstances given in 
evidence. A man may be killed when he is doing nothing 
wrong and is not intending to do any thing wrong, but when an 
apprehension that he is, is falsely made upon the mind of his 
assailant. But the naked question under this policy is, whether 
Harper was actually violating the law of this state, at the 
time of his death. The evidence shows that, at the time of his 
death, Harper had no pistol in his possession, and had retreat- 
ed from the conflict when he was killed. If Coryell’s guilt or 
8—vOL. XVII. 
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t innocence is in question, the evidence shows that he was guilty 
1 of felonious homicide. Ros¢oe’s Crim. Ev. Philad. ed. 1840, 
t side pages, 640, 670. 1 East P. C. 239. 1 Hale P. C. 457. 
R. C. 1845, p. 344. 6 Mo. Rep. 241. 

E. & B. Bates and 7: B. Hudson, for defendant in error. 
1. The evidence supports the finding of the court below, and 
the finding supports the judgment. This court will not, there- 
fore, reverse. Givin v. Cody, 15 Mo. Rep. 277. Ib. 278. 
Fine vy. Rogers, ib. 320. The finding of a court will be 
treated with as much consideration as the verdict of a jury. 
2. The policy is avoided, if Harper’s death was the direct 
consequence of his having violated the law of the state, in as- 
saulting Coryell, whatever may have been Coryell’s guilt. The 
fact that Harper afterwards retreated from the conflict makes 
no difference, if it were true, but the evidence shows that he 
had not retired from the conflict. 


Scott, Judge, delivered the opinion of the court. 


This was an action on a life policy. One of the conditions 
of the policy was, that, should Harper die in the known viola- 
tion of a law of this state, then it should be void. The case 

was submitted to the court without a jury, and after hearing a 
great deal of evidence in relation to the manner by which Har- 
| per came to his death, who was killed in a fight begun on the 
1) street, and which was afterwards continued in a store house, 
where Harper was shot with a bullet from a pistol, the court 
found the facts to be : ‘* That Harper, by opprobrious and in- 
sulting language, provoked a verbal altercation with Coryell, 
and that during said altercation, said Harper drew a pistol and 
attempted to shoot said Coryell; that thereupon, Coryell, in 
self-defence, shot said Harper, whereby said Harper died, in 
the known violation of a law of this state.” 

1. The evidence preserved in the record shows, that the find- 
ing of the court is defective in not stating the circumstances 
immediately preceding the death of Harper. If he was slain 
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under a state of facts that would make his death manslaughter, 
we are not prepared to say that the policy would thereby be 
avoided. To have that effect, his death must have been under 
circumstances that would make the slayer excusable. 

2. The court finds that the killing was in self-defence. That 
may be so; but what constitutes a killing in self-defence, is 
a question of law. The case found is one clearly of self- 
defence. But there are circumstances detailed by the witnesses 
which raise a question, whether the killing was in self-defence 
or criminal. These circumstances should be found and stated 
with precision, in order to determine that question. This omis- 
sion im the finding renders it impossible for this court to declare 
whether the policy was avoided by a breach of the condition. 

Judge Ryland concurring, the judgment will be reversed, 
and the cause remanded. Judge Gamble not sitting. 


McJitton, Plaintiff in Error, vs. Sizer, Defendant in 
Error. 


1. A tender of articles by a debtor to his creditor, at the time and place spe- 
cified, will not vest the property in the creditor, so as to discharge the debtor, 
and relieve him from all further care of the property. He must keep the 
property ready to be delivered on demand, at the risk’, however, of the cre- 
ditor. To constitute a valid tender, the property to be delivered must be 
designated and set apart. 


Error to St. Louis Court of Common Pleas. 


This was an action to recover the sum of one hundred and 
thirty dollars, which had been paid by the plaintiff, to take up 
a bill of exchange, alleged to have been accepted by him for 
the accommodation of the defendant. The answer of the de- 
fendant stated that the bill was drawn under a contract between 
the parties, by which the defendant agreed to cut and place on 
the banks of the Maramec, a certain quantity of wood for the 
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plaintiff ; that this bill was an advance under that contract, 
and that defendant did cut and place on the banks of the Mar- 
amec wood enough to liquidate the amount of the bill. 

On the trial, Anthony Bennett, for the plaintiff, testified that 
the bill was accepted by the plaintiff, and endorsed by him 
(witness,) for the benefit of the defendant, who raised the 
money on it ; that both the plaintiff and witness had separate 
contracts with defendant for wood, and it was agreed that, 
if the wood was furnished on the Maramec, and the state of 
navigation was such as to allow it to be brought to St. Louis, 
the bill was to be taken up by the party receiving the wood ; that, 
at the maturity of the bill, in March, 1850, defendant came to 
St. Louis and tried to raise money to take it up, but did not 
succeed, and witness and plaintiff took it up, each paying one 
hundred and thirty dollars, the amount of the bill being two hun- 
dred and sixty dollars. In the latter part of April, 1850, wit- 
ness sent boats to the Maramec, and brought away all the wood 
that was then cut, being about one hundred and eighty cords, 
for which he has settled with defendant and paid him in full, 
defendant allowing for the $130 paid by witness on the bill. 
Navigation opened that year about April 1. 

The defendant then read the wood contract mentioned in his 
answer ; also a letter from plaintiff dated January 20, 1850, 
tending to show that plaintiff had received letters from the de- 
fendant to the effect that wood was ready for him on the Mara- 
mec, according to the contract. The defendant also introduced 
evidence to show that there was good navigation on the Mara- 
mec all the time after January 1, 1850, and that they observed, 
at different times during the winter, a large pile of wood at 
Smizer’s yard. No measurement was made; some thought 
there might have been three or four hundred cords, others two 
hundred cords ; the quantity varied ; sometimes there was no 
more than twenty-five cords. 

Plaintiff, in reply, called a witness who testified that he went 
after Bennett’s wood in April, and took all there was then there 
(one hundred and eighty cords ) and two boats came back empty. 
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The court gave the following instruction, among others : 

‘Tf the jury find that plaintiff was to take up the draft, 
provided defendant had wood cut sufficient to meet the same 
and deposited on the bank of the Maramec, and the river was 
open for navigation, in time to bring the same to St. Louis, and 
that the wood was cut and deposited, and the river open, they 
will find for defendant.” ' 

The following instructions, asked by the plaintiff, were re- 
fused : 

1. If all the wood cut and placed on the bank of the Mara- 
mec during the year 1850, by defendant, has been disposed of 
by defendant, and the price received by him, he is not entitled 
to avail himself of the fact of cutting and placing said wood 
on the bank of the Maramec, as a defence to this action. 

2. Should the jury find that the one hundred and thirty dol- 
lars was paid as an advance under the contract, and in fact no 
wood has been received under the contract, and defendant has 
actually disposed of all his wood to other parties and received 
the price thereof, then the consideration of plaintiff’s advance 
has failed, and he is entitled to recover in this action. 

There was a verdict and judgment for the defendant. 

R. M. Field, for plaintiff inerror. 1. The court below erred 
in deciding that the contract for wood would be satisfied by the 
fact that the defendant had, at the place appointed, a large 
quantity, indefinite in amount, but sufficient to satisfy the con- 
tract. The authorities are clear that the party must separate 
and set apart the wood that is to be applied in satisfaction of 
the contract, or it will be no defence. Smith v. Loomis, T 
Conn. 110. Barnes v. Graham, 4 Cow. 452. Veazie v. 
Harmony, T Greenl. 91. Wyman v. Winslow, 2 Fairf. 
398. 2. The court below erred in refusing plaintiff’s instruc- 
tions. In fact it will be seen that, under the law as expounded 
by the court below, the defendant has paid his debt to the 
plaintiff with wood which the defendant has also sold for cash 
paid to himself. 

W. L. Williams and S. 7. Glover, for defendant in error. 
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Under the evidence, the plaintiff was not liable to recover on 
the bill of exchange, but his action shonld have been for the 
wood or its value, if it had been converted by defendant to his 
own use. There was sufficient delivery to confer property, and 
the plaintiff should have followed the wood. 


Scotr, Judge, delivered the opinion of the court. 


1. It is a little remarkable that the law of contracts, for 
the payment and delivery of specific articles, should be a mat- 
ter of discussion at thisday. There is a contrariety of opinion 
in the books and in the opinions of courts in relation to the 
effect of a tender, or a readiness, at the time and place appoint- 
ed, to deliver property in pursuance to a contract. One diffi- 
culty is in relation to the effect of a tender. Whether a tender 
should be pleaded with a readiness still to perform, or will a 
tender vest the property tendered in the creditor and discharge 
the debtor or obligor from all future concern for the articles 
tendered, or is the debtor bound, notwithstanding a refusal, to 
take care of the property at the risk and expense of the cred- 
itor, so as to have it ready for him in the event of a subsequent 
demand. A similar difficulty arises in case a debtor is ready, 
at the time and place appointed, to perform his contract and 
the creditor does not attend: can he abandon the property and 
insist on his discharge, or must he still retain it, so that if 
there should be a subsequent demand, he may be ready to 
deliyer it, holding it, of course, at the risk and expense of the 
creditor ? 

Chancellor Kent inclines to the opinion that, on a valid ten- 
der of specific articles, the debtor is discharged from his con- 
tract and the right of property in the articles tendered passes 
to the creditor. The debtor may abandon the goods so tender- 
ed; but if he elects to retain possession of the goods, it is in 
the charactor of bailee to the creditor and at his risk and ex- 
pense. 2 Kent, 508. This seems to be the law of the courts 
of Kentucky. 1 Bibb, 452. On the other hand, it is main- 
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tained in the state of Pennsylvania, that, in an action upon a 
note for the payment of a certain sum, it is not necessary to 
the maintenance of the plaintiff’s action, that he should have 
made a demand of the articles at the time and place, but to de- 
feat the plaintiff’s action the defendant must prove that he was 
ready, at the time and place, and continued ready. T Watts, 
380. ‘ 

The general principle of the common law is, that the prop- 
erty tendered or ready to be delivered belongs to the creditor, 
if his debt is thereby discharged; that is, if, on an issue 
taken on the plea of tender, it should be found against him. 3 
John. Cas. 243. Anciently most undertakings for the pay- 
ment of money or property were in the shape of penal bonds, 
and by the old common law, if there was a breach of the con- 
dition of a bond, the whole penalty was forfeited and might be 
recovered in an action at law. This form of instrument being 
oppressive to the debtor, the courts held creditors to great 
strictness, and made an exception to the general rule above 
stated, and maintained that, if the articles tendered, according 
to the terms of the condition, were not accepted, the penalty of 
the bond was saved, the debtor or obligor was discharged, and 
the thing tendered was forfeited, and the creditor left with- 
out remedy, either on the contract or tor the thing tendered. 
When the condition of the bond was for the payment of a less 
sum in money, the money tendered was brought into court, 
and the plaintiff had an option either to take the money ten- 
dered and thus put an end to the suit, or he might take issue on 
the tender, and if it was found against him, the defendant took 
the money brought into court and the plaintiff lost his debt 
forever. But the ancient law is now changed, as well by the 
interposition of courts of equity as by the authoritative inter- 
ference of the statute of 8 and 9 Wm. and M., which has been 
reenacted in our code, which makes a penal bond a mere surety 
for the sum really due or for the damages actually sustained. 
So that at this day, a tender in performance of the condition of 
@ penal bond, and a tender in performance of a simple con- 
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tract, are perfectly analogous ; and if the debtor will avail 
himself of a plea of tender, or plea that he was ready at the 
time and place to perform his contract, he must, in all cases, 
keep the thing tendered or ready to be delivered for the credi- 
tor, and deliver it to him on demand. By the old law, there 
was no difference between a tender of money and a tender of 
specific articles, except there must be a profert of the one and 
an excuse for want of profert of the other, unless it appears 
from their description that the articles are of a nature which 
will not admit a profert. Both must be pleaded with an 
uncore prist. 2 Rolle’s Abr. 524. Bacon, tit. Tender. The 
instances put to the contrary of this in Peyton’s case, 9 Coke, 
are all cases arising under penal obligations, which were for- 
merly influenced by the considerations above stated. The con- 
fusion in the law has arisen from confounding old cases aris- 
ing on penal bonds and those in which there was a contract for 
the delivery of specific articles. Chipman, after an able essay 
on the law of contracts for the payment of specific articles, 
deduces the following propositions from the various cases which 
underwent his review in writing his work. If the defendant 
plead a tender and refusal, the plaintiff may traverse the ten- 
der, or reply a demand and refusal. If the defendant plead 
that he was ready, at the time and place, and that the plaintiff 
did not attend, the plaintiff may traverse the fact that the de- 
fendant was ready, or reply a demand and refusal. 

The defendant may traverse the demand and refusal, and if 
the demand and refusal be proved, the issue will be found for 
the plaintiff, unless the defendant show some valid excuse for 
not delivering the property, as that the property was lost with- 
out any fault of his, or sold to defray the expense of keeping. 
The property of the articles tendered or ready to be delivered, 
is not vested in the creditor until accepted by him, but the pro- 
perty remains in the debtor, and the articles are at his dis- 
posal as before ; nor can the creditor ever acquire a property in 
them without a subsequent assent of the debtor. 

If judgment be rendered for the plaintiff on the plea of a 
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demand and refusal, he will recover his demand and the prop- 
erty of the articles tendered will remain in the defendant, un- 
affected by such tender ; but if judgment be rendered for the 
defendant, the debt is thereby discharged and the property of 
the articles tendered is vested in the plaintiff, in the condition 
in which they may be, and subject to such lien as the defend- 
ant may have on them, for the expense of keeping ; and if the 
defendant shall thereafter refuse to deliver them to the plain- 
tiff, on demand, he will be liable to an action of trover, if his 
refusal shall appear to have been wrongful. The pleas in re- 
lation to this subject must contain a description of the prop- 
erty, and the articles must be properly designated and set apart, 
when necessary, in order to make a tender. If they remain in 
an aggregate mass or are not designated, there can be no law- 
ful tender. 

From an examination of the law on this subject, we are 
satisfied that the rule above stated best harmonizes with the in- 
terests of society, and is more conformable to that standard of 
propriety to which man, in his intercourse with his fellow man, 
should conform. There is no hardship in this when the law is 
once properly understood. In the conflict of opinion on this 
subject, we have felt free to adopt that view which most effec- 
tually protects the interests of both parties to the contract, 
which, in its tendency, checks the inclination of one party to 
get an advantage at the expense of the other, and to obviate the 
effect of that ill-will which is too often engendered from no 
other cause than an obligation to comply with a just contract. 
By removing the means of obtaining an unfair advantage, 
strife and litigation will be avoided. The other judges con- 
tent, the judgment is reversed and the cause remanded. 
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Moore, Appellant, vs. Oris e¢ al., Respondents. 


1. A suit by attachment was commenced before a justice against Benjamin F. 
Otis and Otis, as non-residents, upon a note signed by B. F. Otis & 
Co., and judgment by default was rendered against the defendants upon pub- 
lication. On appeal to the circuit court, it was held erroneous to refuse 
permission to the plaintiff to dismiss as to Otis, it appearing that no 
such person was ever a member of the firm. 


Appeal from St. Louis Circuit Court. 


C. Harding, for appellant. 
H. NM. Hart, for respondent. 


RyLAND, Judge, delivered the opinion of the court. 


The plaintiff commenced his suit by attachment, before a 
justice of the peace, against Benjamin F. Otis and Otis, 
upon a promissory note, signed by B. F. Otis & Co. The writ 
was served on Robert Scott, as garnishee, and returned ‘‘ not 
served on the defendants.”” Notices were published according 
to the directions of the statute concerning attachments, and 
judgment was rendered against the defendants by default, for 
$149 64 for debt and interest, and also for costs. This 
judgment was rendered on the 14th September, 1850. On the 
17th September, 1850, the justice’s transcript shows, that the 
defendant appeared and moved the justice to set aside the 
judgment by default, which motion was overruled ; and there- 
upon an appeal was taken to the Circuit Court. The applica- 
tion for this appeal and the affidavit for the same, were made 
by Robert Scott, who stated, that he appealed because he con- 
sidered the applicants aggrieved by the judgment of the jus- 
tice. 

The transcript was docketed in the Circuit Court, ‘* John E. 
Moore vs. B. F. Otis & Co.”? The cause was, on motion of 
defendants by their attorney, continued at the November term, 
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1851, of the Circuit Court. The motion for this continuance 
was supported by the affidavit of Robert Scott, agent for Ben- 
jamin F. Otis. Afterwards, at the April term, 1852, of said 
Circuit Court, the parties appeared by their respective attor- 
neys, and neither party requiring a jury, the cause was sub- 
mitted to the court, and the court having duly heard and con- 
sidered the same, ordered that the cause be dismissed at the 
costs of the plaintiff. The plaintiff moved to set aside this 
order and judgment dismissing the suit; his motion was over- 
ruled, and he brings the case here by appeal. 

1. The bill of exceptions in this case shows that, when it 
was called for trial, the plaintiff moved the court for leave to 
discontinue the action as to Otis, one of the defendants. 
This motion being opposed by defendants’ counsel, was laid 
over by the court until the next morning. The defendants also 
moved to dismiss the plaintiff’s suit. Pending these motions, 
the plaintiff introduced evidence which it was agreed should be 
considered by the court, sitting as a jury, subject to its deci- 
sion upon the above mentioned motions. This evidence was as 
follows : ‘‘ That the firm of B. F. Otis & Co.” was (at the 
time the note upon which this suit is brought, was made) com- 
posed of said B. F. Otis and one Robert Scott; that said 
Robert Scott was then, and still is, and had been for a long 
time, a resident of the state of Missouri; that B. F. Otis was a 
resident of Boston, Massachusetts, and that no other person 
of the name of ‘‘ Otis,” except B. F. Otis, was ever a mem- 
ber of said firm of ‘‘B. F. Otis & Co. ;” also, that the sig- 
nature to the note was in the hand-writing of B. F. Otis. 

The court then overruled the plaintiff’s motion for leave to 
discontinue, and sustained the defendants’ motion, and dis- 
missed the suit. 

The plaintiff afterwards moved to set aside the order and 
judgment dismissing the suit, and brings the case here by ap- 
peal. 

In this case, the record shows that B. F. Otis appeared and 
moved the justice to set aside the judgment by default. B. 
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F. Otis appealed from the justice’s court. The appeal bond 
mentions the case as between John E. Moore, plaintiff, and B. 
F. Otis and Otis, defendants. After the case is called 
for trial in the Circuit Court, B. F. Otis, by his agent, Ro- 
bert Scott, moves to continue it, and files his affidavit, stating 
the absence of a material witness ; it was continued then for 
B. F. Otis, at his costs. The name of Otis runs all 
along through the record, although the proof showed the Cir- 
cuit Court that there was no other Otis ever a member of the 
firm ; that it was composed of B. F. Otis and Robert Scott. 
It does not appear upon what grounds the court dismissed the 
suit. It was error to dismiss the whole action arbitrarily ; the 
court should have permitted the plaintiff to have discontinued 
as to Otis. The other Otis showed no reason—no cause 
why the suit should be dismissed as to him ; he had appeared in 
both courts and made his motions in both courts; he had not 
sought to put the truth of the affidavit on which the attachment 
issued, in issue; but, from all that this court can see, he 
moves to dismiss, because there is a name of Otis in the 
writ against himself. 

The Circuit Court erred in dismissing the action of the 
plaintiff. The judgment of that court is reversed, and the 
caus* remanded, the other judges concurring. 

aw 

















EveErso.e, Defendant in Error, vs. MILLER’s ADMINISTRATOR, 
Plaintiff in Error. 


1. The supreme court will not reverse a case for the refusal to grant a new 
trial on the ground that the verdict was against the weight of evidence and 
contrary to the instructions. 


Error to St. Louts Circuit Court. 


Knox & Kellogg, for plaintiff in error. 
J. W. Skinner, for defendant in error. 
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GAMBLE, Judge. Eversole commenced a proceeding in the 
Probate Court to obtain the allowance of an account against 
the estate of Miller, and had judgment, from which an appeal 
was taken. In the Circuit Court, a verdict was found for 
Eversole, and on motion of defendant, a new trial was grant- 
ed. On another trial, a verdict was again rendered for Ever- 
sole. At this trial, an instruction asked by plaintiff was given 
with the consent of defendant, and all the instructions asked 
by defendant were given by the court. The court, on motion 
for new trial, refused to disturb this verdict. 

1. No question was made before the Circuit Court in the 
progress of the trial, and as all the instructions which the de- 
fendant asked were given, no question is presented for consid- 
eration here, but that arising upon the refusal of the court to 
grant a new trial; the motion being made upon the ground 
that, according to the evidence and the instructions, the ver- 
dict should have been for defendant. Upon this question the 
court will not undertake to review the decision of the Circuit 
Court. The judgment of the Circuit Court is affirmed. 


Manan, Respondent, vs. Ross, Appellant. -” 
1. Unliquidated damages are not the subject of set-off under the n« — practice. 
“ippeal from St. Louis Circuit Court. 


Knox & Kellogg, for appellant. 
R. K. Sanders, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 
The plaintiff’s action was founded on a promissory note for 


money. The defendant, in his answer, sets up a claim for 
damages, unliquidated, against the plaintiff, as an off-set. 
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The plaintiff demurred to the answer, and the court sustained 
the demurrer. The defendant brings the case here by appeal. 

1. This case is directly within the principle heretofore set- 
tled by this court, in the case of Johnson v. Jones et al., de- 
cided last July, at Jefferson city. 16 Mo. Rep. 494. It was 
there held, that unliquidated damages could not, under the new 
code of practice, any more than under the former, be allowed 
as an off-set. There is no error in the court below in sustain - 
ing the demurrer in this case. The judgment will, therefore, 
be affirmed, the other judges concurring. 


Murpuy & Freticnu, Appellants vs. CAMDEN, Respondent. 


I. A member of a firm gave the check of the firm to pay a note of another firm 
of which he was a member, at a banking house, where it was deposited by 
the holder for collection. Held, the firm, out of whose money the note was 
paid, cannot recover it back, the banker having no notice of the want of au- 
thority of the member who drew the check. His notorious insolvency is 
not constructive notice of his want of authority. 


Appeal from St. Louis Court of Common Pleas. 


%... § Kellogg, for appellants. 
E. & B. Bates, for respondent. 


RyLanp, Judge, delivered the opinion of the court. 


The plaintiffs, late partners, doing business under the name 
and style of ‘*‘ Murphy & Co.,” filed their petition, and stated 
that the defendant, John B. Camden, is indebted to them in the 
sum of $1,150, that being the amount of a certain check filed 
in this case; said check being No. 2,623, dated May 22d, 
1850, drawn on Loker, Renick & Co., by Simon H. Allen, 
in the name of Murphy & Co. The plaintiffs aver that the 
check was given for the purpose of paying a note of Lewis 
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& Co., for $1,150, (which firm of Lewis & Co. was, at the 
date of the note, composed of Andrew Lewis and Simon H. 
Allen ;) the note bore the date of January 19th, 1850, payable 
four months after date, and is filed in this case. The plain- 
tiffs state further, that said sum of $1,150 was received by 
said Camden, with notice that the same was the money of the 
plainiiffs ; that said sum of money was paid without the know- 
ledge or consent of the said John J. Murphy and John H. 
Freligh. The plaintiffs claim this sum and the interest from 
the time it was received. 

The defendant answered and denied that he is indebted to the 
plaintiffs in the sum of $1,150, or in any other sum, as stated 
in their petition. He denied having any knowledge sufficient 
to form a belief of the truth of any of the allegations in the 
petition, about a check alleged to have been drawn on Loker, 
Renick & Co., for he knew nothing at all about such a check. 
The defendant stated, that he held a note of Lewis & Co. 
for $1,150, which he supposes to be the note referred to in the 
petition ; that shortly before this note became due, he deposited 
it for collection, at the banking house of E. W. Clark & Bros., 
at St. Louis, and he supposes that the same was there paid, as 
he received credit with said banking house for the amount there- 
of ; but how, or in what manner it was paid, he has no know- 
ledge whatever, and he denies the allegations of the petition, 
that he received any money of the plaintiffs, with notice that it 
was their money, and that it was paid without the consent of 
said Murphy and Freligh. 

The case was submitted to the court without a jury, and the 
court found for the defendant. 

The following facts were agreed upon by the parties: That 
the note of Lewis & Co. was left by defendant with the bank- 
ing house of E. W. Clark & Bros. for collection, on the 
29th April, 1850, and on the 22d May, 1850, it was there paid 
by the check of Murphy & Co., and the amount passed to the 
credit of defendant on the books of Clark & Bros., and by 
the defendant so received ; that the firms of Murphy & Co. and 
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Lewis & Co. were composed, as stated, of the persons men- 
tioned above ; that both the note and check were signed in the 
hand-writing of Simon H. Allen, a member of both firms. The 
defendant had no personal knowledge of how the note was paid, 
unless the facts above stated show knowledge, and, in fact, had 
no knowledge about it except as ahove stated. The plaintiff 
further proved that, when said note and check were paid, and 
for a long time before, the said Simon H. Allen was, and had 
been, notoriously insolvent. 

The court found the facts as agreed upon above, and that 
Allen was, at the time of these transactions, notoriously insol- 
vent, and had been so for a long time before, and is still so, 
and thereupon declares, that the plaintiffs are not entitled to 
recover. Judgment was accordingly given for defendant. 
Motion was made for review, which being overruled, the plain- 
tiffs bring the case here by appeal. 

For the appellants it is contended, that Allen had no authority 
to use the money of plaintiffs who composed the firm of Mur- 
phy & Co., to pay the debt of Lewis & Co., a firm composed 
of Andrew Lewis and Simon H. Allen; and if such authority 
existed in fact, it was incumbent on defendant to prove it. 
They further contend, that if Allen had paid to Camden the note 
of Lewis & Co., by drawing and delivering to him the check of 
Murphy & Co., it would have been actual notice to defendant 
that Allen was paying the debt of Lewis & Co., with funds 
which he had no authority thus to use. They then contend, 
that E. W. Clark & Bros. were the agents of defendant for the 
collection of said note, and received said check in payment of 
the same; and that defendant’s agents having notice of the 
facts, he is as liable to the plaintiffs as if he had received the 
check himself. They also contend, that Allen’s notorious in- 
solvency was sufficient to repel any presumption of authority to 
employ the funds of Murphy & Co. to pay his own debt or the 
debts of Lewis & Co. Upon the whole, that the defendant has 
received their money without their authority or consent, for a 
debt for which they were in no wise liable, and having so re- 
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ceived it, he ought to return it, and he is bound, ex aegquo et 
bono, to pay the same back to the plaintiffs. 

The defendant contends, that the plaintiffs cannot recover 
money received upon their own check. The presumption of law 
is, that it was properly issued, and nothing appearing to the 
receiver to impeach it, he was under no obligation to make in- 
quiries about it; that there is nothing to show that Lewis & 
Co. did not give value for the check of Murphy & Co., and it 
does appear that they passed it for full value to the bankers, 
with whom their note was deposited for collection ; that the de- 
fendant had no actual knowledge of the manner in which the 
note was paid, and the fact that the bankers accepted from 
Lewis & Co., in payment of the note, a check of Murphy & 
Co., is no evidence that they or Camden knew any thing of its 
origin or consideration. 

1. The facts of this case, in the opinion of this court, as 
they appear on the record, fully sustain the decision and judg- 
ment of the court below. The principle is well established, 
that a partner cannot use the name of the firm to bind it for his 
individual debt, nor has he the right to appropriate the prop- 
erty of the firm for that purpose. The facts of this case, 
however, do not present this question. The man to whom an 
individual is indebted cannot but know that, should he receive 
the check of a firm of which his debtor is a member, in pay- 
ment of such individual indebtedness, such payment would 
be from the means of a firm that did not owe him. He would 
be in receipt of their money, having no just demand against 
them. To be liable, then, to pay it back, would be nothing 
more than justice and right, under the circumstances, he hay- 
ing knowledge sufficient to put him on inquiry—on his guard. 
But, in this case, a firm owes Camden a debt, and one member 
of that firm gives the note of the firm, payable on time. This 
note is placed with a banker for collection. The member of 
the firm who gave the note, being the member of another and 
distinct firm, gives a check in the name of the last firm to pay 
the note given by him in the name of the first firm. Now all 
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this may be proper and right, for it may result from an under- 
standing of these firms, the person giving the note and check 
being a member of each. The banker could not know any 
thing to the contrary. There is nothing appearing to give him 
knowledge of the consideration of the note; nothing as to the 
consideration which might move the last firm to check for 
the payment of the note of the first firm. There is but one 
solitary circumstance relied on to furnish the grounds of con- 
structive notice in this case; that is, the notorious insolvency 
of Allen, the partner of both firms, the person who drew the 
note and the check. This is not sufficient. The plaintiffs, 
then, having failed to make out their case, the court below pro- 
perly found against them. Its judgment is affirmed, the other 
judges concurring. 


Pace & Bacon, Appellants, vs. Snow et al., Respondents. 


1, The holder of a note may sue all or any of the parties to it, at his option. 

2. In a petition on a note against the maker and some of the indorsers, it is 
not necessary to allege that the note has not been paid by an indorser, who 
is not joined in the suit, or that the amount of the note is due to the plain- 
tiff. It is sufficient to aver the execution of the note and the non-payment 
of it by the defendants. . 


‘Appeal from St. Louis Court of Common Pleas. 


Knox §& Kellogg, for appellants. 
J. H. Rankin, for respondents. 


GAMBLE, Judge, delivered the opinion of the court. 


Page & Bacon brought suit on a note which is negotiable 
under the statute, made by Snow, payable to Scott, alleged in 
the petition to have been indorsed by Scott to Ivers, and by 
Ivers to Mills, and by Mills to Harlow, and by Harlow to Wat- 
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kins, and by Watkins to plaintiffs. The suit is against Snow, 


the maker, and all the indorsers, except Scott, who was the — 


payee and first indorser. The petition alleges presentment for 
payment and notice of the dishonor to the defendants, and 
avers, that neither of the defendants had paid the note nor any 
part thereof, and prays judgment for the amount of the note 
and interest. Ivers and Mills demurred to the petition, on the 
grounds that Scott should have been @ party, and that the peti- 
tion should have contained a statement of the sum due to the 
plaintiffs. Itis also stated, as an objection to the petition, 
that it should have been averred that the note had not been paid 
to the plaintiffs by Scott, the first indorser. 

1. The eighth section of article four of the code permits 
persons severally liable, including parties to bills of exchange 
and promissory notes, to be included, all or any of them, in 
the same action, at the option of the plaintiff. The petition, 
then, is not bad, because Scott was not made defendant. 

2. The third clause of section one, article six, requires that, 
if the recovery of money be demanded, the amount thereof 
shall be stated, or such facts as will enable the defendant and 
the court to ascertain the amount demanded. ° The petition 
prays judgment for the amount of the promissory note, with 
interest. This is sufficient. The petition states presentment 
for payment and refusal, and notice of the dishonor to the de- 
fendants. These facts gave a right of action against each of 
the defendants, and if each had been sued by himself, a peti- 
tion would have been sufficient which stated his liability, and 
that he had not paid. The old form was, to state the making 
and indorsement of the note, its presentment and dishonor, and 
notice to the indorser, and then allege, ‘‘ By means whereof, 
the said defendant became liable to pay to the said plaintiff, 
&c., and being so liable, in consideration thereof, the defen - 
ant undertook and promised,” &c., and then state a breach of 
the promise by failing to pay. But these statements of liabil- 
ity and promise are not necessary. The pleader may proceed, 
at once, from the statement of the defendant’s liability to his 
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breach of contract in failing to pay. The fact that this suit is 
against several parties, severally liable, does not change the 
character of the pleading, as against each, or make it necessa- 
ry to aver more, to make each of the defendants liable, than 
would have been required if he had been sued separately. If 
Scott, the first indorser, has paid the plaintiffs, they have no 
further right to maintain an action against the defendants, or 
either of them; but this fact is to be relied on and established 
by the defendants, just as each one of them would have been 
obliged to use it, if he had been sued on his indorsement in an 
action of assumpsit. 

The demurrers of Ivers and Mills ought not to have been 
sustained, and the judgment is reversed and the cause remand- 
ed, the other judges concurring. 


DrEHER & Bums, Respondents, vs. Ai’TNA INsuRANCE Com- 
PANY, Appellant. 


1. Where one of the conditions in a policy of fire insurance upon the goods 
of two partners was, that “any transfer or change of title in the property 
insured” should avoid the policy, it was held, that a dissolution of part- 
nership before loss, and a division of the goods, so that each partner owned 
distinct portions, was a change of title within the meaning of the condition. 


Appeal from St. Louis Court of Common Pleas. 


Britton A. Hill, for appellant. The court erred in refus- 
ing to declare that, if the plaintiffs had separated their goods 
before the fire, and had dissolved partnership, they could not 
recover. Murdock §& Garrett v. The Chenango County 
Mutual Ins. Co., 2 Comstock’s Rep. 210. Howard & Ryk- 
man vy. Albany Ins. Co., 8 Denio, 303. The instructions of 
the court do not cover the case under the condition. A disso- 
lution of partnership and a division of the goods was not a 
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technical sale, but it was a change of title within the meaning 
of the policy. 

Geyer & Dayton, for respondent. A dissolution of part- 
nership could create no change in the title to the goods; nor 
could a mere separation of the goods. The first instruction 
given by the court presented the real question in the case pro- 
perly to the jury. McMasters v. The Western Insurance 
Co., 25 Wend. 379. Jtllon v. The Kingston Insurance Co., 
7 Barbour, 570. 


RyLanD, Judge, delivered the opinion of the court. 


On the 28th of September, 1849, the plaintiffs, as partners, 
under the style of ‘‘ Dreher & Bumb,” procured insurance in 
the Adtna Insurance company for three thousand dollars, for 
twelve months, on their stock of ready-made clothing, in a 
store on the east side of Broadway, second door north of 
Cherry street, St. Louis, Missouri. On the 10th day of Jan- 
uary, 1850, said store and contents were consumed by fire. 
The policy, among other conditions, was subject to the fol- 
lowing : 

4th Condition. ‘‘ Policies of insurance, subscribed by this 
company, shall not be assignable without the consent of the 
company, expressed by indorsement made thereon: in case of 
assignment, without such consent, whether of the whole policy 
or of any interest in it, the liability of the company, in virtue 
of such policy, shall thenceforth cease; and in case of any 
transfer or change of title in the property insured by this 
company, such znsurance shall be void and cease.” 

The eighth condition of the policy required, among other 
things, ‘‘ that all persons insured by this company, and sus- 
taining loss or damage by fire, are forthwith to give notice 
thereof to the agent of the company, and as soon after as pos- 
sible, to deliver in a particular account of such loss or damage, 
signed with their own hands, and verified by their oath or affirm- 
ation ;”? and ‘shall also, if required, submit to an examin- 
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ation, under oath, by the agent or attorney of the company, 
and answer all questions touching his, her or their knowledge 
of any thing relating to such loss or damage, or to their claim 
thereupon, and subscribe such examination, the same being re- 
duced to writing.” 

Upon the happening of the fire, the plaintiffs made out an 
account of loss, and annexed their verification to it, claiming 
to have lost $4,738 08. On the 15th January, 1850, the 
agent of defendant required plaintiffs to submit to an examina- 
tion on oath. On the next day, the plaintiffs appeared at the 
office of the company and submitted to an examination on oath. 
The examination was made and reduced to writing by the at- 
torney of the defendant. Each plaintiff made a several state- 
ment, which was sworn to. The examination of Dreher was a 
severe and searching one, and is too long for insertion in this 
opinion. ‘he object of the company seemed to be, to show a 
dissolution of the partnership and a sale or iransfer and divi- 
sion of the goods. Dreher is a German and understands but 
imperfectly the English language. To the question, ‘‘ when 
did your partnership with Bumb end, or is it still existing ?” 
He answered, ‘‘ there is no dissolution of the partnership as 
yet; we intend to dissolve when all the debts are paid.” 
Question: ‘‘ Did you and Bumb separate your goods and divide 
them before the fire?’? Answer: ‘*We took stock after 
Christmas, the day before New Years, and put every thing in 
books at cost prices.” ‘* Did you not take the Broadway 
store and Bumb the Morgan street store, each upon his own 
account before the fire??? Answer: ‘* When every thing was 
paid off, we were to settle together and dissolve partnership.” 
‘‘Had you not distinctly agreed to pay all the debts of the 
firm individually??? Answer : ‘‘ I had agreed to pay the debts of 
Dreher & Bumb.”” To a question about telling certain of their 
creditors whether he had dissolved partnership with Bumb, he an- 
swered, ‘‘I told these persons that I had had a settlement with 
Bumb ; that we had taken stock on the Ist of January, 1850 ; 
‘ that I had taken the store on Broadway and he had taken the 
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one on Morgan street, and that I would pay all the debts in- 
dividually for the firm, and that we would quit partnership 
when every thing was paid up.”” ‘‘How many dollars worth 
of goods did Bumb take into the Morgan street store??? An- 
swer: ‘* Between sixteen and eighteen hundred dollars worth.”’ 
‘¢How many dollars worth did you take into the Broadway 
store?” Answer: * About four thousand nine hundred dol- 
lars worth.” ‘* Who got the profits on the goods in the Broad- 
way store after the 1st of January, 1850, and up to the fire ?” 
Answer: ‘‘I got.the profits in the Broadway store and Bumb 
got the profits in the Morgan street store after the 1st of Jan- 
uary, 1850.7? ‘*Had you any connection with Bumb or any 
thing to do with the partnership after the Ist of January, 
1850, except to pay off the debts of the firm, which you were 
individually bound to pay ?”? Answer: ‘‘I had nothing to do 
with the partnership, after that time, except to pay the debts 
outstanding against the firm. Bumb and myself, each traded 
after the 1st of January, 1850, for ourselves, on our own ac- 
count, individually, and each one received the profits in his 
own store for himself.”” ‘* Did you have any thing to do with 
Bumb, as a partner, in the store on Broadway, after the Ist 
of January, 18502? Answer: ‘‘ No, not as partner; he had 
nothing to do with the buying or selling of goods in the Broad- 
way store. My clerk’s name was Gustav Oertel.” 

Martin Bumb said, in his statement, ‘‘ that Dreher & 
Bumb took stock before New Years, and we said if every thing 
is paid off, then every one goes for himself. On 1st of Jan- 
uary, 1850, Dreher bought of Dreher & Bumb all the goods in 
the Broadway store, and had to pay all the debts. I bought 
the goods in the Broadway store of Dreher & Bumb, and had 
them for myself alone. (He obviously means the Morgan 
street store, as he had just said that Dreher had bought the 
Broadway store.) I got the profits in my store on Morgan 
street for myself and Mr. Dreher the profits in the Broadway 
store for himself. Said, if Dreher paid the debts of the Broad- 
way store, he had lost nothing by the fire.” 
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There was much testimony given which it is not necessary to 
notice. The instructions given, and those that were asked and 
not given, form the grounds upon which the appellant seeks to 
have the judgment below reversed. 

The defendant asked the following instructions, which the 
court refused to give: 

1. If the jury believe from the evidence, that the plaintiffs, 
Dreher & Bumb, had separated their goods and had dissolved 
partnership, prior to the time of the fire, they will find for the 
defendant. 

2. The declaration of Dreher, that he had dissolved part- 
nership with Bumb, is competent evidence to prove a dissolu- 
tion of the copartnership between Dreher & Bumb. Either 
member of a copartnership can dissolve the partnership, at 
any time, by his own individual act or declaration, without any 
notice of such dissolution, in the newspapers. 

3. If the jury believe from the evidence, that Dreher & 
Bumb had separated their goods before the fire; that Bumb 
had taken the Morgan street store and Dreher had taken the 
Broadway store, and that Bumb had no joint interest with 
Dreher in the goods in the Broadway store, at the time of the 
fire, then the jury will find for the defendant. 

4. If the jury believe from the evidence, that Dreher & 
Bumb, or either of them, were guilty of false swearing, within 
the meaning of the eighth condition of the policy, as to any 
matter or statement specified in the answer as false swearing, 
then the jury will find for the defendant. 

5. If the jury believe from the evidence, that the plaintiffs, 
or either of them, lit or kindled, or prepared and exposed com- 
bustible matter or liquid to any fire heat, so as to cause to be 
lit or kindled the fire which destroyed said property insured, 
then the jury will find for the defendant. 

6. If the plaintiffs were in partnership at the time the goods 
were insured, and were not in partnership at the time of the fire, 
then the plaintiff cannot recover in this action. 

T. If the jury believe from the evidence, that the plaintiff, 
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Bumb, was not entitled to receive any profits in the Broadway 
stdre, nor responsible for any of the losses in the said store, 
after the 1st of January, 1850; and if the jury further be- 
lieve from the evidence, that Dreher was individually entitled 
to the profits of the goods in the Broadway store, and that the 
plaintiffs had separated their goods on or before the first of 
January, 1850, the plaintiffs were not jointly interested in the 
said goods, as partners, at the time of the fire; and if the 
plaintiffs were partners at the time of the insurance, and were 
not partners at the time of the fire, then there was a change of 
title in the said goods, and the plaintiffs are not entitled to 
recover. 

8. If the jury believe from the evidence, that there has been 
any transfer or change of title in the property insured, after 
the effecting insurance and before the fire, then the jury will 
find for the defendant. 

9. The plaintiffs were required by the conditions of insurance, 
to submit to an examination on oath, if required ; and if the 
jury believe from the evidence, that the plaintiffs were required 
to submit to such examination, upon oath ; that they did submit 
to such examination; that it was reduced to writing and sub- 
scribed and sworn to by the plaintiffs, and was furnished by 
them or was delivered by them to the defendant, as such exam- 
ination on oath, then the jury is instructed that the plaintiffs 
cannot deny the truth of the matters stated by them in such 
examination. 

The following instructions, asked by defendant, the court 
gave : 

1. If the jury believe from the evidence, that, prior to the 
fire, Bumb had sold out to Dreher all his (Bumb’s ) interest in 
the stock of goods in the Broadway store, and that, at the time 
of said fire, Bumb had no interest in said stock of goods, they 
will find for the defendant. 

2. If the jury believe from the evidence, that Dreher and 
Bumb, or either of them, swore falsely, with the intent to de- 
fraud or mislead the defendant, as to any material fact, or 
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that both, or either of them, intentionally, for the purpose of 
misleading or defrauding the defendant, omitted to state any 
material fact, within their or his knowledge, then they will find 
for the defendant. Mistakes, if not intentional or designed to 
mislead or defraud the defendant, are not material, and do not 
make out the charge of false swearing. 

3. If the jury are satisfied from the evidence, that the 
plaintiffs, or either of them, lit or kindled, or caused to be lit 
or kindled, or prepared and exposed combustible matter to any 
fire heat, with the intent or design to cause to be lit or kindled 
the fire which destroyed the property in question, then they will 
find for the defendant. 

1. The important question before the jury was, in relation to 
the change of title in the property insured. The efforts on the 
part of the defendant below, the appellant here, were, to bring 
the transactions of the plaintiffs within the fourth condition of 
the policy, to show that there had been ‘‘a transfer or change 
of title in the property insured.” Most of the instructions 
asked by the defendant have reference to this point; indeed, 
all the defendant’s counsel contends for, as error, mainly re-~ 
lates to the fourth condition of this policy. The law is well 
settled, that the assured must have an interest at the time of 
the loss, as well as when the contract was made, and if he has 
parted with all his interest, he cannot recover. 3 Kent, 371. 
3 Denio, 303. The instructions of the defendant were design- 
ed to call the attention of the jury to the separation and divi- 
sion of the goods between the plaintiffs prior to the loss. 

The first instruction given by the court, on its own motion, 
‘¢Tf the jury believe, from the evidence, that, prior to the fire, 
Bumb had sold out to Dreher all his (Bumb’s ) interest in the 
stock of goods in the Broadway store, and that, at the time of 
said fire, Bumb had no interest in said stock of goods, they will 
find for the defendant,’ does not contain the same points as 
those asked for and refused by the court on this subject, as 
fully and distinctly as the defendant had asked. The plaintiffs 
may not have sold, one to the other, yet there may have been 
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a separation of the goods—a division of the stock, and a tak- 
ing of the goods under this division, by each one receiving his 
allotted share, and thereby completely change the title which 
they had before jointly in and to the goods, as effectually as 
a sale would have done, and yet such division and acceptance 
of the shares by each, are not a sale—not a technical sale. 
Still, their joint interest has been changed. There may have 
been a dissolution of the partnership and a division of the part- 
nership property by the partners, so that one of them might not 
have any interest in the goods lost by fire—have no title to the 
goods burnt. 

This instruction has two clauses ; the first embraces the idea 
of a sale—if ‘‘ Bumb had sold out all his interest to Dreher,”’ 
&e. ; and the second one, ‘‘If he had no interest at the time 
of the fire.” These are so united by the phraseology as to 
depend upon each other —the not having interest to depend 
upon the previous sale. So that the latter cannot help out the 
instruction. 

In the opinion of this court, this instruction does not em- 
brace the law of the case under the fourth condition of this 
policy. The title which these plaintiffs, as partners at the time 
of making the insurance, had in the goods insured, might have 
passed out of one partner into the other, and still there may 
have been no sale. A dissolution of the partnership and divi- 
sion of the partnership property among the partners—the one 
receiving a larger portion, and being under obligation to pay 
the debts; the other, a less quantity, and not to pay debts, 
may change the ownership or title to the property, so that, un- 
der this fourth condition, there cannot be a recovery in the 
partnership name, nor on the policy at all. In Murdock & 
Garratt vy. Chenango County Mutual Insurance Co., 2 
Comstock, 210, it was held, that, where two tenants in com- 
mon were insured against loss by fire, and after the insurance, 
but before the loss, one of them conveyed all his interest in the 
premises to the other, they could not maintain a joint action 
upon the policy. 
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Cady, Justice, in his opinion in this case, said, ‘‘If one of 
two owners of a mill, who are jointly insured, sell his part to 
a stranger, it may appear like a hardship that such sale should 
destroy the policy, but it is no more than happens in all cases 
in which there are joint promisees, covenantees or obligees, and 
one of them discharges the promise, covenant or bond.” 

The court below should, then, have given to the jury an in- 
struction, leaving to them the fact of a transfer or change of 
the ownership of the property, from the evidence. This trans- 
fer did not necessarily require a sale from one to the other of 
these plaintiffs. It is on this ground alone that the case is 
reversed. Had the first instruction given, properly embraced 
fully the principles of those refused on that subject, as asked 
by the defendant, this judgment would have been affirmed. * 

The court should have instructed the jury that a dissolution 
of a copartnership and a division of its goods, so that the par- 
ties are to hold their shares separately and distinctly, is not 
strictly a sale of the goods, yet it operates a change of title in 
the goods, and for not giving such an instruction, this court 
reverses the judgment of the court below and remands the case. 
The other judges concur herein. 





Haven, Respondent, vs. Forey & Papin, Appellants. 


A creditor is entitled to the benefit of all securities given by the principal 
debtor for the indemnity of his surety. 

A.. executed a deed of trust on personal property, to indemnify B. as in- 
dorser of a note made by A. to C. Afterwards, D. executed his note to C. 
for A.’s debt, under an agreement between himself and B. and C. that A.’s 
note with B.’s indorsement should be delivered to him, and the deed of trust 
assigned to him. Under this agreement, the deed of trust was by B. and 
the trustee assigned to D. and the note was by C. handed to B. to be deliv- 
ered to D., but B. refused to deliver it. Held, D.’s note was not an extin- 
guishment of A.’s indebtedness, and D. is entitled to the benefit of the deed 
of trust given for B.’s indemnity. 
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Appeal from St. Louis Court of Common Pleas. 


T. Polk and 7. B. Hudson, for appellants. 1. The giv- 
ing of the notes by Foley & Papin was not a satisfaction of 
the notes mentioned in the deed of trust. 8 Mass. Rep. 465. 
The transaction amounted to a purchase of the notes by Foley 
& Papin, and an assignment to them. ‘The delivery of the 
notes to Shepard to be delivered to the appellants, amounted to 
an assignment of them. 13 Mass. Rep. 3804. The assign- 
ment of the deed of trust was an assignment of the debt. 3 
Met. Rep. 515. 2 Pa. Rep. 379. 

WM. Holmes and M. L. Gray, for respondent. The notes 
given by Foley & Papin were a satisfaction of the notes secured 
by the deed of trust, and the deed of trust was thereby extin- 
guished. Abbott v. Upton, 19 Pick. 434. 2 Greenleaf’s 
Cruise, 187-8, and note. 4 Kent’s Com. 193-4, and notes. 
Thayer v. Campbell, 9 Mo. Rep. 280. White v. Todd, 10 
Mo. Rep. 189. The deed of trust given to E. H. Shepard was 
merely to indemnify him against his liability to pay the notes 
of James Shepard. The defendants could acquire no title to 
the notes held by Emerson, as payee, but by indorsement from 
him, and this was not agreed to be done. 


GAMBLE, Judge, delivered the opinion of the court. 


Haven claimed the personal property for which this action 
was brought, under a mortgage made by one James Shepard, 
dated August 1, 1850. The defendants, Foley & Papin, who 
were in possession of the preperty, claimed to hold possession 
under a deed of trust, which had been given by James Shepard 
on the 22d of July, 1850, to secure one Elihu H. Shepard, as 
his indorser, on two promissory notes, executed by James 
Shepard in favor of one Emerson. The answer states the de- 
fence, in substance, as follows: That James Shepard made the 
notes to Emerson; that they were indorsed by Elihu H. 
Shepard ; that James Shepard, by the deed of trust, conveyed 
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the property to a trustee, the trust declared in the deed being, 
‘¢ that if the said James Shepard shall well and truly pay the 
above described notes, when they become due and payable, and 
save harmless the said Elihu H. Shepard from his indorsement 
aforesaid, then this deed shall be void and the property releas- 
ed; but if the said James Shepard shall fail to pay either or 
both of said notes, then this deed shall remain in force and the 
trustee may proceed to sell,”? &c. The proceeds of a sale, if 
a sale should be made, were to be applied to the payment of 
the expenses, and next, to the payment of the notes or so much 
thereof as should remain unpaid. The answer further states, 
that afterwards, on the 15th of August, an agreement was 
made between Emerson, the holder of the notes, and Elihu H. 
Shepard, the indorser, and the defendants, Foley & Papin, that 
the defendants should execute their notes for the same amounts 
as those made by Jas. Shepard, and payable at the same times, 
which should be indorsed by Sullivan & Co., and be delivered 
over to Emerson, and that Emerson should deliver to the defend- 
ants the notes of Jas. Shepard, indorsed by Elihu H. Shepard, 
and that the deed of trust should be assigned and delivered to 
the defendants. The answer alleges, that the defendants made 
their notes, had them indorsed and delivered to Emerson, as 
agreed ; that Emerson delivered the notes of James Shepard to 
Elihu H. Shepard, to be delivered to the defendants, which he 
promised to do ; that the deed of trust and the property therein 
mentioned, were assigned and delivered to the defendants by the 
trustee and by Elihu H. Shepard, but that Elihu refused to de- 
liver the notes to the defendants ; that James Shepard, before 
this assignment was made, had become insolvent and had ab- 
sconded and has never paid the notes which he gave to Emer- 
son. Under this state of facts, the defendants claimed to hold 
the possession of the property against the mortgage of the 
plaintiffs, which was subsequent in date to the deed of trust. 
The court struck out of the defendant’s answer the defence 
thus set up, and the only question is, whether the facts stated 
could be available as a defence. 
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1. The debt that James Shepard owed to Emerson, and 


which was secured by the indorsement of Elihu H. Shepard, 
has not been paid or extinguished. Emerson, as the creditor 
of James Shepard, was entitled, in equity, to the benefit of all 
securities which James Shepard had given for the indemnity of 
E. H. Shepard, his indorser. Wright v. Morley, 11 Ver. 
22. Mause v. Harrison, 1 Eq. Cas. Ab. 93. Curtis v. 
Tyler, 9 Paige, 482. 1 Story Eq. §§502, 6388. Vail v. 
Foster, 4 Comstock, 312. 

2. The securities thus given are regarded in equity as further 
security for the payment of the debt. That debt is now due 
to the defendants. The transfer to them of the notes of Shep- 
ard, by Emerson, and of the property which had been conveyed 
in trust, and of the rights under the deed of trust, was all one 
transaction, and is to have such effect as the intention of the 
parties requires and the rules of law admit. Emerson, as the 
creditor, was entitled to the benefit of the security or indemnity 
held by Elihu H. Shepard ; and all the parties agree, that the 
defendant shall become the creditor instead of Emerson, and 
the counter security held by Elihu H. Shepard shall be turned 
over to the defendants as the creditor. This agreement is ac- 
tually ‘carried out, except that the notes of James Shepard, 
coming into the hands of Elihu, for the purpose of being de- 
livered to the defendants, are not so delivered, but the security 
held by Elihu is turned over to the defendants. In such case, 
the defendants are entitled to have the property applied to the 
payment of the debt which they hold against James Shepard, 
and as they hold the title thereto which was in the trustee and 
the cestuz que trust, they are not to be divested of the posses- 
sion by the plaintiff under his junior mortgage. Upon the 
supposition that the facts stated in this part of the answer are 
true, the defendants were entitled to make the defence and the 
court should not have stricken it out. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded. 
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Perry, Respondent, vs. Barret, Appellant. 


1. A party who writes his name on the back of a note, payable to another, 
is prima facie liable as a joint maker, 

2. If a plaintiff, in his petition, charges the defendant as guarantor of a note, 
he cannot recover against him as surety, although the defendant sets up in 
his answer that he is surety, and although the contract of a surety is more 
onerous than that of a guarantor. 

3. The contract of a guarantor is different from that of a surety. 

4. Under the act concerning securities (R. C. 1845) a surety will not be dis- 
charged by the fact that the creditor whom he has notified to commence 
suit against all the parties liable, does not join him in the suit. 

5. Nor by the fact that a co-security, who is a non-resident of the state, is not 
proceeded against. 


ppeal from St. Louis Court of Common Pleas. 


This was an action commenced in August, 1851, by Charles 
A. Perry against Richard F. Barret. The petition charged the 
defendant as guarantor of a note executed by William J. Bar- 
ret, payable to Ross and Harper, and by them indorsed to the 
plaintiff, upon the back of which the defendant and Hiram 
Rich wrote their names in blank, before its delivery to Ross and 
Harper. The petition stated that the note was presented to 
William J. Barret for payment at its maturity, and payment 
refused, of which demand and refusal defendant was notified. 

The defendant, in his answer, denied that he wrote his name 
on the back of the note as guarantor, but alleged that his un- 
dertaking was that of a surety, and that Hiram Rich was his 
co-surety. He denied any knowledge or information sufficient 
to form a belief as to the demand and refusal of payment 
charged in the petition. Ina supplementary answer, filed by 
leave of court, he stated that, after a right of action accrued 
upon the note, he notified the plaintiff forthwith to commence 
a suit against the principal debtor and all other parties liable 
thereon, and that the plaintiff failed to de so within the time 
required by statute. 

On the trial, it was proved that the consideration of the 
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notes was goods sold by Ross and Harper to William J. Bar- 
ret, and that the defendant and Rich placed their names on the 
back of the notes before delivery, as sureties of William J. 
Barret. 

The defendant then proved the service upon the plaintiff, in 
the summer of 1851, of a notice to commence suit forthwith 
upon the note. 

The plaintiff, in rebuttal, introduced the record of a suit 
commenced upon this note on the 24th of December, 1850, by 
Robert H. Stone against William J. Barret, Richard F. Bar- 
ret and Hiram Rich. The summons in that suit was returned 
served as to the two Barrets and ‘‘not found” as to Rich. 
The record showed a discontinuance of the suit as to Richard 
F. Barret and H. Rich, and a judgment against William J. 
Barret on the 30th day of October, 1851, upon which an ex- 
ecution was issued and returned ‘‘ nulla bona.” It was shown 
that the note was indorsed to Scott merely for collection, and 
that he had no interest in it. It was also proved that H. Rich 
resided at Fort Leavenworth, in the Indian territory, at the time 
the note was made, and had continued since to reside there. 

The court gave the following instruction to the jury, at the 
instance of the plaintiff : 

1. If a suit was instituted on the note in question in the 
name of Robert H. Stone against William J. Barret, Hiram 
Rich, and the defendant in this suit, at the time shown by the 
record in said case read in evidence—if judgment was recov- 
ered against said William J. Barret, as shown by said record— 
and if the writ in that case was returned by the sheriff ‘‘ not 
found” as to said Rich, and an execution was taken on said 
judgment against William J. Barret, and a return was thereon 
made of nulla bona—and if the said writ, judgment and ex- 
ecution were before the defendant gave the notice to bring suit 
which he has read in evidence, and if said Rich, ever since the 
making of said note, has resided without the jurisdiction of this 
state, and in the Indian country, and if said Stone instituted. 
10—voL. XVII. 
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said suit as the agent of the plaintiff, then the plaintiff was not 
required to bring or institute any other suit against the parties 
to said note after said notice was given, to entitle him to re- 
cover. 

The court, of its own motion, gave the following instruction : 

2. If the jury believe from the evidence, that the defendant, 

at the time of the making of the note in question, or prior to 
the delivery thereof to the payees, wrote his name on the back 
thereof, and that the payees indorsed the said note to the plain- 
tiff, Perry, in trust for their creditors ; that afterwards Perry 
indorsed said note to Robert H. Stone, merely as his agent to 
collect the same, then they will find for the plaintiff, and as- 
sess the damages at the amount of said note, with interest from 
the expiration of six months from the date thereof; unless the 
jury further find that; after a cause of action accrued on said 
note, the defendant requested in writing the plaintiff forthwith 
to commence suit against the maker of said note and other par- 
ties liable thereon, and the plaintiff did not commence such 
suit, within thirty days after the service of such notice, against 
William J. Barret, Hiram Rich and the defendant, and proceed 
in the same with due diligence, in the ordinary course of law, 
to judgment and execution. 

There was a verdict and judgment for the plaintiff. 

4. §& L. 4. Buckner, for appellant. 1. The appellant is 
not liable as a guarantor or joint maker. Ziman v. Wheel- 
er, 17 J. R. 825. 15J.R. 425. 11 Mass. 440. 13 J. R. 
175. 14 J. R. 849. He is only liable as indorser, and is 
entitled to notice of demand and refusal. Demand and refu- 
sal were alleged in the petition, but not proved. Hail v. 
Newcomb, T Hill, 416. Story on Bills, §284. The principle 
decided in the case of Powell v. Thomas, T Mo. R., should not 
be applied to negotiable notes under our statute. 2. The de- 
fendant is discharged by the failure of the plaintiff after notice 
to prosecute a suit with diligence against all the parties liable. 

It is no excuse for failure to prosecute Rich that he was a non- 
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resident. Under the new practice (article 5, sections 3, 8 and 
18) he could have been served with process by the use of or- 
dinary diligence. The object of the statute, in giving to the 
surety this right of notice, is to enable him to enforce pay- 
ment by his principal, or contribution against his co- securities, 
in @ summary manner, after paying the judgment recovered 
against all of them. 38. The petition charged the defendant 
as guarantor, and the proof showed a different contract, and 
therefore the plaintiff was not entitled to recover. 

Todd & Krum, for respondent. 1. The defendant is lia- 
ble as a maker or original promisor. 7 Mo. Rep. 440. 8 
Pick. 122. 2. If he be regarded as a surety, he is liable un- 
der the proof. The plaintiff was not obliged to pursue Rich, 
who was a non-resident. 7 Mo. Rep. 297. 


GAMBLE, Judge, delivered the opinion of the court. 


1. Some of the questions which have been argued in this 
case, have been considered and decided in the case of Lewis 
& Brothers v. Harvey & Stewart, which was before this 
court on the docket of the present term. To the opinion in that 
case, reference is made, for the settlement of the questions 
which are there decided, and which are presented in this case. 

2. This case has some features which are peculiar. The 
defendant, Barret, put his name upon the back of a negotiable 
promissory note, made by Wm. J. Barret, payable to Ross & 
Harper, and which was made for the purpose of securing Ross 
& Harper in part for the amount of a stock of goods sold by 
Ross & Harper to Wm. J. Barret. Upon this note the plain- 
tiff, who is an indorsee of the note, files his petition against the 
present defendant, charging him as guarantor of the note of 
Wm. J. Barret. The defendant answers, denying that he be- 
came a guarantor for the payment of the note, but alleges that 
he put his name on the back of it as ‘‘the surety of the said 
Wm. J. Barret ;” and he not only repeats, in his original an-' 
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swer, the statement that he was security, but, in an amended 
answer, he sets up, as a defence, that he was surety and that 
he notified the plaintiff, under the statute, to commence an ac- 
tion against all the parties to the note, and that the plaintiff 
had failed to commence such action within thirty days after the 
service of the notice. The instructions of the court treat the 
contract of the defendant as a suretyship, as the defendant, him- 
self, treats it in his answer, and the defendant is held liable if 
he wrote his name on the back of the note, at the time of its be- 
ing made or prior to the delivery to the payees, unless he had 
been discharged by the failure to bring suit, as required by the 
notice.. We have, then, a petition that states the legal effect 
of the defendant’s contract to be a guaranty of the payment of 
the note, and its language is not set out, nor is it proved that 
any words were written over the defendant’s signature, and yet 
the case is always treated by the defendant and the court as a 
case of surety. That the facts of the case would have war- 
ranted the plaintiff in charging the defendant as a maker of 
the note, as surety for Wm. J. Barret, is evident, as well from 
the defendant’s answer as from his conduct in giving the notice 
in which he describes himself as security ; but whether the plain- 
tiff is entitled to recover upon these facts, and upon the law 
applicable to them, when his petition charges the defendant 
with a contract of a different character, is another question. 
Different forms of indorsements on notes have been held to 
subject the parties making them to liability as makers of the 
notes ; as, where A. made a note payable to B. or order, and, 
at the same time, C. and D. indorsed on the back of the note 
‘¢ For value received, we jointly and severally undertake to pay 
the money within mentioned to B.,”’ it was held, that each of 
the indorsers was to be treated as a joint and several promisor 
with A. onthe note, as if he had, on the face of the note, signed 
the same as surety. White v. Howland, 9 Mass. Rep. 314. 
An indorsement on a note by a third person, in these words, 
‘¢ For value received, I guaranty the payment of the within 
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note and waive notice of non-payment,” has been held to bind 
such third person as a joint.and several maker, as if he had 
signed the note as surety. Lugueer v. Prosser, 1 Hill N. Y. 
Rep. 256. So, an indorsement in these words, ‘‘ This may 
certify, that I guaranty the payment of the within note,” has 
been held to bind the third party as @ joint and several maker. 
Hough v. Gray, 19 Wend. Rep. 202. These instances may 
suffice to show, that a party putting his name on the back of a 
note, may be held to be a maker, and liable as such, although 
he uses the word ‘‘ guaranty” in his indorsement. But, in the 
present case, the plaintiff himself alleges that the legal effect 
of the indorsement by the defendant was, to make him a guar 
antor and not a maker or promisor. If, then, the plaintiff has 
set out one contract in his petition, as made by the defendant, 
he cannot recover upon a different contract, although the de- 
fendant, in his answer, sets up such different contract, and 
although such other contract is more onerous upon the defend- 
ant than that declared upon. If the plaintiff had amended his 
petition so as to agree with the defendant’s answer in the state- 
ment of the contract, there would appear to be little difficulty 
in his recovering. It is evident that the court treated the case 
as the answer of the defendant set it out, and not as the peti- 
tion stated it. 

8. Is the contract, the legal effect of which is a guaranty of 
the payment of a note, different from the contract of a surety? 
When there are no special terms of the guaranty set out, and it is 
merely alleged that the party became guarantor for the payment 
of the note, the contract is collateral to the note itself, and binds 
the guarantor to pay the money specified in the note, if it has 
been presented to the maker and he has refused to pay it. If 
the guarantor has not received notice of the dishonor of the 
note in a reasonable time, he is allowed to use such laches to 
defend himself against his contract, to the extent that he has 
been injured by want of the notice. Ozford Bankv. Haynes, 
8 Pick. Rep. 428. Gibbs v. Cannon, 9 Serg. & R. 198. 
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Gamage v. Hutchins, 23 Maine, 565. In Ozford Bank v. 
Haynes, Chief Justice Parker says, ‘‘ That a guarantee dif- 
fers in character from a surety, cannot be questioned, for he 
cannot be sued as promisor, as the surety may; his contract 
must be specially set forth. That he differs from an indorser 
is equally clear, and for the same reason; and also, because 
he warrants the solvency of the promisor, which the indorser 
does not. There are cases which adopt a distinction which is 
reasonable and just, in which the guarantee is discharged 
only by the joint effect of negligence on the part of the holder, 
and an actual loss or prejudice to the guarantee, in conse- 
quence of that negligence.” The court, then, erred in its in- 
structions, which treated the case as one of suretyship, and not 
as the plaintiff himself had made it, as one of guaranty. 

4. In relation to the point made upon the notice given by 
Barret to the holder of the note, to commence suit thereon 
against all the parties liable, it may be sufficient to say that, 
when that notice was given, a suit was instituted and pending 
against all the parties liable on the note; that the defendant, 
as well as William J. Barret, the maker of the note, were 
served with process, and that Rich, who is called in the de- 
fendant’s notice his co-surety, resided in the Indian country, 
out of the limits of the state. That action resulted in a judg- 
ment against Barret, the maker, and a return upon the execu- 
tion of nulla bona ; it was discontinued, as to the defendant, 
and as to Rich, who was not served with process. The ob- 
ject of the statute is, to secure the party giving the notice 
against liability to pay the money when it might be collected 
from the principal; or more than his proportion, when it is to 
be collected from several co-securities. It is not an important 
advantage to the security giving the notice that he, himself, 
should be included in the action as defendant, and should have 
a judgment rendered against him; for, in the action brought 
against the other parties, the plaintiff, in order to hold the no- 
tifying security bound, must proceed with diligence to collect 
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the money. Ina case in which a co-security is nori-resident, 
as in the case against Rich, the plaintiff is not bound to send 
a notice to his residence to be served upon him, nor to proceed 
by publication, under article five of the code of practice; for 
such proceeding would delay the suit against the other parties, 
and, besides, such unusual proceeding is not within the con- 
templation of the act relating to securities. Hughes vy. Gor- 
don, T Mo. Rep. 297. 

The judgment is reversed, and the cause remanded for fur- 
ther proceedings. 





Benny et al., Respondents, vs. RuopEs, Appellant. 


1. A. consigned goods to B., a factor, for sale on commission. B. delivered 
the goods to C. in payment of his own antecedent debt. Held, A.’s title 
was not divested. 

2. The circumstance that a factor has a lien on goods consigned to him, for 
advances, will not authorize him to deliver the goods in payment of his own 
debt, or to sell them in an unusual and irregular manner. 

3. In an action by a principal to recover goods tortiously delivered by his 

* factor to the defendant, tt was held, that a payment which had been made 
by the factor to his principal on a running account of consignments, there 

' having been no appropriation of the payment by the parties to any particu- 
lar items of the account, would not be applied in satisfaction of the charge 
for the goods sued for. 


Appeal from St. Louis Court of Common Pleas. 


Todd & Krum, for appellant. 1. Rhodes was at least 
entitled to the benefit of what the plaintiffs owed Love & Os- 
borne for advances and commissions. A factor has a right to 
appropriate the property of his principal to the extent of his 
lien, and this demand was alien. 15 Mo. Rep. 184. 2. The 
defendant is entitled to the benefit of the principle that, where 
there are open running accounts between merchants, the pay- 
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ments made by the debtor shall be applied in satisfaction of 
the items of indebtedness against him, in the order of their 
time. 1 Merivale, 572. 22 Maine Rep. 188. 4 Mason, 
833. 5 Mason, 82. 3 Sumner, 98. 11 Leigh, 512. 3. 
The plaintiffs, by their settlement with Love & Osborne, rati- 
fied the sale to Rhodes, and are thereby precluded from claim- 
ing the goods. 

T. T. Gantt, for respondents. 1. The pretended sale to 
Rhodes having been shown to have been a mere contrivance, by 
means of which Rhodes sought to appropriate the property of 
the respondents to the satisfaction of an indebtedness from 
Love & Osborne to him, no title passed to Rhodes thereby. 2. 
There can be no deduction from plaintiff’s demand against 
Rhodes, on account of any advances made by Love & Osborne, 
for the reason that the transaction was a fraud upon the plain- 
tiffs, and a breach of trust, to which Rhodes was a party, and 
he can take no advantage from it. 3. The principle of appli- 
cation of payments cannot be applied to this case. 7 East, 5. 
On the whole case, the following authorities are cited: War- 
ner vY. Martin, 11 Howard, 209. Holton v. Smith, TN. H. 
Rep. 446. McCombie vy. Davis, 7 East, 5. Daubigny v. 
Duval, 5 T. R. 604. Mewsom v. Thornton, 6 East, 17. 
4 Barn. & Ad. 443. Queiroz v. Trueman, 8 B. & C. 342. 


GAMBLE, Judge, delivered the opinion of the court. 


This is a civil action to recover the value of specific articles, 
the property of plaintiffs, alleged to have been converted by 
defendant to his own use. The case was tried by the court 
without a jury, and the facts were found as contained in the 
deposition of a witness. The goods, for the value of which 
the suit was brought, were consigned by plaintiffs to Love & 
Osborne, of St. Louis, for sale ; Love & Osborne being com- 
mission merchants. The factors being indebted to the defend- 
ant in the amount of a note, were urged by him to make pay- 
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ment, and he offered to take payment in the goods of the plain- 
tiffs. The factors informed the defendant that the goods did 
not belong to them, but were the property of plaintiffs and 
only in their possession for sale as commission merchants. 
The defendant urging the factors to sell him the goods in pay- 
ment of their note, at last prevailed over their scruples, and the 
articles were sold to defendant and the note of the factors 
satisfied and delivered up. At the time of this transaction, the 
factors, as consignees of the goods, had paid out money for 
freight and charges upon the goods. There was a memoran- 
dum of sales sent to plaintiffs by the factors, in which the 
amount of the goods sold to the defendant was included, but 
no regular account of sales was rendered for several months 
after the sale. In that account, the sale to defendant was 
stated. In the mean time, the plaintiffs had drawn bills upon 
the factors which had been accepted, and one of them, for an 
amount exceeding the value of the articles which the defendant 
had received, had been paid by the factors. When the account 
of sales was rendered, the factors were indebted to the plain- 
tiffs. The plaintiffs demanded the property of the defendant, 
claiming that, under the circumstances, their title had not been 
divested. 

1. As the title to the property was in the plaintiffs, the ques- 
tion is, whether it has been divested, and if it has, by what act, 
and when? The transaction in which the defendant obtained 
the plaintiffs’ goods, was with an agent, and it was requisite, 
in order that the principal should be bound, that the authority 
of the agent, whether express or implied, should be pursued. 
The agent was entrusted with the goods of the principal for 
the purpose of sale for the benefit of the principal. In the 
absence of particular instructions, the agent was authorized to 
sell according to the usual mode of dealing in the particular 
trade which he was conducting. In such case, he might sell on 
credit, if sales on credit were customary in that trade and 
at that place. If he sells in an unusual manner, not warrant- 
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ed by the custom of the trade, and without express authority, 
the principal is not bound by his act. An agent for sale can- 
not barter the goods of his principal, nor can he pledge them. 
The law, that a factor cannot pledge the goods of his principal, 
was declared in Patterson v. Tash, 2 Strange, 1182, and has 
been followed by a long train of decisions in England, so that 
it became necessary to resort to parliament to change the law, 
as was done by 4 Geo. 4,¢. 83. 6 Geo. 4, c. 94, and 5 and 6, 
Vict. chap. 89. The same doctrine is maintained in the states 
of this Union, and in some of them statutes have been passed to 
alter it in some respects, as inEngland. In the cases in which 
courts have been called on to examine the power of the factor 
to affect the title of the principal, the true nature and design of 
the transaction has been regarded, and where it appeared that 
the substance of the arrangement was a pledge of the property, 
however it might be disguised under the appearance of a sale, 
the right of the principal was protected. In Holton v. Smith, 
7 N. H. Rep. 446, it was held, that an agent, having the goods 
of his principal to sell, could not sell them to his own credi- 
tor in payment of his own debt, so as to pass the title. In an- 
swer to the suggestion that the agent might have sold the goods 
and received and squandered the money, and so the title would 
have passed and the principal have been without remedy, ex- 
cept as against the agent, the court remarked: ‘‘If a princi- 
pal may be subjected to loss in such modes, it is because he 
has thus far trusted to the fidelity of the agent, and this fur- 
nishes no reason why the law should permit the agent to de- 
fraud him in other cases.”” In Warner et al. v. Martin, 11 
Howard’s Rep. 226, the Supreme Court of the United States 
says: ‘*‘ When a contract is proposed between factors, or be- 
tween a factor and a creditor, to pass property for an antece- 
dent debt, it is not a sale in the legal sense of that word, or in 
any sense in which it is used in reference to the commission 
which a factor has to sell. It is not according to the usage of 
trade. It is a naked transfer of property in payment of a debt. 














MARCH TERM, 1853. 





Benny v. Rhodes. 





Money, it is true, is the consideration of such transfer, but no 
money passes between the contracting parties. The creditor 
pays none, and when the debtor has given to him the property 
of another, in release of his obligation, their relation has only 
been changed by his violation of an agency which society, in 
its business relations, cannot do without. When such a trans- 
fer is made by a factor, for his debt, it is a departure from the 
usage of trade, known as well by the creditor as it is by the 
factor. Itis more; it is a violation of all that a factor con- 
tracts to do with the property of his principal. It has been 
given to him to sell. He may sell for cash or he may do so 
upon credit, as may be the usage of trade. A transfer for an 
antecedent debt is not one thing or the other ; both debtor and 
creditor know it to be neither.” These cases only apply the 
rule, that ‘‘ the factor, in order to pass the title of his prin- 
cipal, must sell the property according to the usages of trade,” 
to the facts which were presented to the courts. They are not 
new in principle. Applying that rule to the case now before 
us, it is clear, that the pretended sale to Rhodes did not divest 
the title of the plaintiffs, as a regular sale within the scope of 
a factor’s authority. But if it has subsequently been confirmed 
by the principal, it will be equally effectual. Now there is no 
pretence, from any fact found by the court below, or in the 
evidence given, that the plaintiffs ever knew or suspected the 
real character of the transaction between Rhodes and their 
agent, during the continuance of the agency; or that, after 
they came to the knowledge of the facts, they did any act to 
approve or ratify it. 

2. But it is insisted that the factors, having a lien upon the 
goods, for the amount of their advances made previous to the 
sale to Rhodes, were authorized to sell for their own reim- 
bursement, and might, to the amount of their advances, sell on 
their own account and for the satisfaction of their own debt to 
their creditor, Rhodes. To this it might be replied, that the 
facts found by the court show that the transaction between 
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Rhodes and the factor was not a sale under any such assertion 
of right by the factor. Again, the factor cannot dispose of 
the goods of his principal in an unusual mode, even to reim- 
burse his charges. The case of Graham et al. v. Dyson, 2 
Starkie’s Rep. 23, is a very strong case to show that the fac- 
tor cannot pledge goods to raise funds for the purpose of meet- 
ing bills drawn by the principal, or of reimbursing advances 
made upon the goods. So, in McCombie v. Davies, T East, 6, 
it was held, that a person taking goods in pledge from a fac- 
tor could not avail himself of the right which the factor had to 
retain the goods under a lien for advances, the pledge of the 
goods being, in respect to the principal, a tortious act. Al- 
though a factor may sell, to reimburse his advances, so much 
of the consignment as is necessary for that purpose (Brown 
v. McGran, 14 Peters’ Rep. 495,) yet, such sale is to be in 
the usual mode. In the present case, the amount turned over 
to Rhodes largely exceeded the amount which had been paid for 
freight and drayage, and was delivered to him at cash prices, 
while it was to be reported to the plaintiffs as a sale at six 
months, so as to give the factor time in his account with his 
principal. This contrivance was the suggestion of Rhodes, 
and was discussed and agreed upon between the parties. It 
was not, in the understanding of either party, a sale on ac- 
count of advances made, but a mere tortious appropriation 
of the goods of the principal. It was not, according to the 
opinion in Warner et al. v. Martin, a sale in the proper sense 
of that term. 

3. It is next insisted that, as the factor has accepted and 
paid a bill of the principal, drawn on account of the consign- 
ment, which exceeds, in amount, the value of the goods deliv- 
ered to Rhodes, and there has been no appropriation of that 
payment to any particular items of the account between the 
principal and factor, it ought to be appropriated to the satis- 
faction of the charge arising from the sale to Rhodes. This 
being an action for the recovery of the value of property al- 
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leged to have been tortiously delivered by the factor to Rhodes, 
the position here assumed is, that, although the title to the 
property did not pass by the transfer of it made to Rhodes, 
yet, the court will, by a rule for the application of payments, 
exempt Rhodes from his liability to the plaintiffs and sanction 
the contrivance between him and the factor, by holding that 
the principal has been paid for that part of his property, con- 
signed to the factor, which Rhodes obtained, and that the loss 
sustained by the failure of the factor, is a loss upon the arti- 
cles subsequently sold. Now the authorities do not justify the 
application of any such rule to this case; for, first, the account 
of sales rendered to the plaintiffs, is not on the record, and, 
therefore, we do not know what place the transaction occupies 
in it; second, the memorandum of sales, which was sent to 
the plaintiffs, has no sale corresponding in date or amount with 
the pretended sale to Rhodes ; and, thirdly, if the account did 
show a sale as having been made to Rhodes at six months, we 
would allow no ingenious use of the general rule upon which 
courts apply payments, to operate a change of title to the 
plaintiffs’ property, which, before the payment, was still in the 
plaintiffs, and had been converted by Rhodes. In other words, 
unless the plaintiffs had received payment for their whole con- 
signment, they will not be held bound by the transaction be- 
tween their factor and Rhodes, of the true nature of which 
they were not informed. Rhodes, as wrongfully in the posses- 
sion of their property, can only hold it by their ratification of 
the factor’s act, or by their being satisfied for the whole con- 
signment. If both parties omit the application of payments, 
the law will apply them according to justice. 9 Wheat. 737. 
11 Leigh, 516. 

The judgment is, with the concurrence of the other judges, 
affirmed. 
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Smita, Plaintiff in Error, vs, Kennett & Kennett, Defend- 
ants in Error. 


1. Under the new code, a right of action for the conversion of property may 
be assigned, so as to enable the assignee to sue in his own name. 
2. A demand, however, is essential to the assignee’s right of action. 


Error to St. Louis Court of Common Pleas. 


This was an action brought by John F. Smith against Lu- 
ther M. & Mortimer Kennett, to recover damages for the alleged 
conversion of the wreck of the steamboat Jewess, which was sunk 
at the St. Louis levee, on the first day of January, 1852. The 
petition alleged that the wreck was taken possession of by Mor- 
timer Kennett, harbor master, under the direction of Luther M. 
Kennett, mayor of the city of St. Louis, on the 3d of Janua- 
ry, 1852, by virtue of some pretended authority derived from a 
city ordinance. At the time the wreck was thus taken posses- 
sion of, she belonged to John 8. Sloan, who, on the 18th of 
March, 1852, conveyed and assigned to the plaintiff all his in- 
terest in said wreck and claim for damages against the defend- 
ants. No demand was alleged in the plaintiff’s petition. The 
Court of Common Pleas sustained a demurrer to the petition. 

B. A. Hill, for plaintiff in error. The assignee of prop- 
erty converted, and of the right of action therefor, can main- 
tain an action in his own name. Article three, section one of 
the code, requires the suit to be brought in the name of the 
real party in interest. No demand is necessary where there’ 
has been a conversion. 

Glover & Richardson, for defendants in error. 1. The peti- 
tion shows that the boat was not zn esse at the time of the as- 
signment, and nothing was left to the owner but a naked cause 
of action, sounding in damages, which could not be transfer- 
red to the plaintiff so as to give him a right of action in his 
own name. 2. If the property was in existence, the plaintiff 
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could only maintain an action after demand and refusal, and 
none is alleged in the petition. Gardner y. dams, 12 Wend. 
298. Hall vy. Robinson, 2 Coms. 294. 


RYLAND, Judge, delivered the opinion of the court. 


1. Can the assignee of property converted and of the right 
of action therefor, maintain an action in his own name for the 
property and for damages? The new code requiring the suit 
to be brought in the name of the real party in interest, would, 
it seems to us, sanction the bringing of this action in the name 
of the assignee. In the case of Gardner vy. Adams, 12 
Wend. 297, it was held by the Supreme Court of New York, 
that a right of action for a tort is not assignable. In this 
case, the court uses the following language: ‘‘ Hard, at the 
time, had a right of action for the bureau, but that right of ac- 
tion is no more assignable than a right of action for any other 
tort—an action of trespass, for instance, or an assault on the 
person.”” The same doctrine is laid down in the case of Zhe 
People, ex relatione Stanton v. Tioga C. P.,19 Wend. 73 ; 
but in this last case, the tort was merely personal. The doc- 
trine of Gardner vy. Adams was overruled in Robinson v. 
Weeks, 6 How. Prac. Rep. 162. In this case of Robinson v. 
Weeks, the court remarked, ‘‘ that a tort for the taking and 
conversion of personal property may be assigned. It is a 
right which passes to an executor or administrator, and I think 
there can be no doubt that it may be lawfully assigned, so as 
to vest the assignee with all the rights the assignor had, at the 
time of the commission of the tort. The whole difficulty in 
regard to it, seems to have arisen from not distinguishing be- 
tween such cases and mere personal torts, as assaults and bat- 
tery, slander and the like, which die with the person, and which 
all the authorities agree cannot be assigned. It will be seen, 
on a moment’s reflection, that the two cases or rights of action, 
although both coming under the general classification of torts, 
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have really little resemblance to each other. In the latter case, 
there is nothing to assign but a mere injury, which does not 
survive the decease of the injured party, and in which no per- 
son can be regarded as having any property ; while in the for- 
mer, the right and title to property of which the assignor is 
still undivested, goes with the assignment and vests in the as- 
signee, or in the executor or administrator on the death of the 


party against whom the tort was committed. 


‘*T take it, an assignment of the cause of action would neces- 
sarily carry with it the assignor’s title to the property, because, 
by prosecuting the action to judgment and obtaining satisfac- 
tion, the title becomes vested in the wrong doer, and the pur- 
chaser must be regarded as acquiring the whole right by the as- 
signment and authority to prosecute. The assignment of a 
bond merely, carries with it, by operation of law, the mortgage 
and draws after it the land. Jackson v. Blodgett, 5 Cowen, 
202. Greeny. Hart, 1 Johns. 590. Martin vy. Mowlin, 
2 Barr, 978. 

‘¢ Tn the case of the death of a party whose property has been 
tortiously taken, and who has not elected to bring his action in 
his life-time, the title vests in the executor or administrator, 
by operation of law, and he may bring his action for the origi- 
nal tort, or proceed and retake the property, as he may elect.” 
In the opinion of this court, then, the assignee may maintain 
this action in his own name. 

2. But it is also the opinion of the court, that the demurrer 
to the petition in the present case, was properly sustained by 
the court below. The plaintiff avers his purchase of the wreck 
and of the right of action in May, 1852; he states that the 
taking and conversion of the property, that is, the wreck, 
were made in January, 1852, before the plaintiff had acquired 
any right or interest therein. From the petition, it may be 
plainly inferred, that the wreck is still zn esse. The plaintiff 
should, then, have made a demand and averred it in the peti- 
tion, and having failed to set forth a demand, the court did 
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right to sustain the demurrer. The defendants have done no- 
thing to the plaintiff nor to his rights since he purchased the 
wreck, in relation thereto. It was, then, his duty to make de- 
mand of them for the property in their possession, which he had 
bought. 

The conversion was not of his property; the demand and 
refusal to give it up, would make the conversion of his prop- 
erty. For these considerations, therefore, this court affirms 
the judgment of the court below, the other judges concurring. 


J. & E. WatsH, Appellants, vs. WARREN & TRAINER, Re- 
spondents. 


1. The supreme court does not review the action of inferior courts on motions 
for a new trial upon the evidence. 


Appeal from St. Louis Circuit Court. 


Leslie & Barrets, for appellants. 
4. J. P. & P. B. Garesché, for respondents. 


GAMBLE, Judge. The parties in this case, on the trial in 
the Circuit Court, by agreement of counsel, admitted the evi- . 
dence on each side to go to the jury, and after the evidence was 
closed, they agreed upon the law which should be pronounced 
to the jury by the court, in the form of instructions. The 
plaintiffs became dissatisfied when the verdict was found for the 
defendants, and moved for a new trial, which the court over- 
ruled. As this court does not review the action of the Circuit 
Court, on a motion for a new trial upon the evidence, and as 
the parties in this case agreed upon the instructions to be given, 
as well as the evidence upon which the jury were to pass, there 
is no point to be decided. 

The judgment is affirmed, the other judges concurring. 
11—voL. XVII. 





iN 
' 
i 
i 
; 
i 
I 


ee Oe 





so eect arene ne 





158 ST. LOUIS. 


Pratt v. Menkens. 








Pratt & RxeATH, Respondents, vs. MENKENS & MENKENs, 
Appellants. 


1. Damages arising from a different transaction are no defence to an action on 
a note. 
2. Unliquidated damages are not the subject of set-off. 


Appeal from St. Louis Court of Common Pleas. 


B. A. Hill, for appellants. The new practice act provides 
that the defendant may unite in his answer as many grounds of 
defence, including off-sets, as he may have, although the same 
may heretofore have required different actions at law, or an 
action or actions at law, and a suit or suits in equity. 

Glover § Richardson, for respondents. 1. The answer 
showed no actual damage or injury sustained by the appellants 
from the alleged frauds of the respondents. They sold the 
wares to their customers for full value, in good faith, and have 
not refunded to their customers, nor are they liable to refund 
to them. 2. The matter contained in the answer is not the 
proper subject of a set-off. 


Rytanp, Judge, delivered the opinion of the court. 


The plaintiffs filed their petition in the St. Louis Court of 
Common Pleas, against the defendants, on three promissory 
notes, one dated St. Louis, September 1st, 1851, for $246 25, 
due in seven months ; another, dated at Philadelphia, August 
5th, 1851, for $327 80, due in nine months ; the third, dated 
at St. Louis, September Ist, 1851, for $246 20, due in nine 
months. The two last notes were to be paid with exchange on 
Philadelphia, and the plaintiffs aver that, at the maturity of 
the last two notes, the exchange on Philadelphia was worth one 
half of one per cent. premium. The plaintiffs ask judgment 
on the said notes with interest and exchange. 
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The defendants answered the petition, and stated that, from 
the 6th of February, 1851, until the commencement of this 
suit, the plaintiffs were dealers in jewelry, silver ware and 
watches, at the city of Philadelphia, Pennsylvania, and de- 
fendants were dealers in jewelry, silver ware and watches dur- 
ing the same period of time, in the city of St. Louis, Missouri ; 
that, during said time, the defendants bought of plaintiffs, on 
the 6th of February, 2d and 12th of March, 22d of May, 5th 
and 29th of August, and Ist of September, divers wares and 
watches, to be resold by them at St. Louis, in their trade 
aforesaid ; that the plaintiffs, designing to cheat and defraud 
the defendants, did, on said days and times, sell to defendants 
wares and watches, which plaintiffs represented to be made of 
gold, twelve carats fine, and for which wares and watches, so 
sold, the plaintiffs demanded and received of defendants, as 
for gold wares and watches twelve carats fine, the sum of 
$3,776 12; that, at the time of said sale of said wares and, 
watches, the plaintiffs well knew that the gold, of which tho. 
cases and other parts thereof were manufactured, was only four 
carats fine ; and the plaintiffs had so prepared the cases of said 
watches and the outer parts of said wares, by acids and other 
contrivances, with intent to cheat and defraud the defendants, 
that they had the appearance of gold twelve carats fine, when, 
in truth and in fact, they were only four carats fine; that de- 
fendants were entirely ignorant of said fraud and deceit of the 
plaintiffs. 

The defendants aver, that the difference between the value of 
said wares and watches, at twelve carats fine and four carats 
fine, at the time of the sale, was $376 50, and that said wares 
and watches so sold by plaintiffs to defendants were, in fact, 
only worth $3,399 62. The defendants also state, that the 
plaintiffs, on the 5th of August, 1851, in like manner and upon 
like false and fraudulent representations, and with like deceit- 
ful practices, sold to the defendants four watches which plain- 
tiffs represented to be of gold fourteen carats fine, which were, 
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in fact, but ten carats fine, and the difference between the value 
of gold fourteen carats fine, and ten carats, was, on said 
watches, $18 50. 

The defendants aver, that the plaintiffs are further chargea- 
ble with the injury and damage done to the defendants, in their 
business, as jewelers and venders of watches, by reason of the 
fraudulent practices of the plaintiffs. They aver that they 
knew nothing of the said fraud and adulteration of the gold in 
said watches, until after the commencement of this suit; and, 
being so ignorant of the secret fraud of the plaintiffs, the de- 
fendants did, in good faith, sell said wares and watches to their 
friends and customers, as of the fineness of twelve carats of 
gold; and said four watches, as of the fineness of fourteen ca- 
rats, when, in fact, they were only of the fineness of four carats, 
and said four watches of the fineness of ten carats of gold. 

The defendants also aver, that said watches and wares were 
so skillfully prepared by deceptive processes and preparations, 
made and executed by the plaintiffs, that the said golden cases 
thereof deceived the defendants and their friends and cus- 
tomers, and any prudent man would, in like manner, have been 
deceived thereby ; nor would the fraud be detected until, by 
wearing the article or using it for a time, the alloy would make 
its appearance through the coating of gold, or the gold left on 
the surface after the action of the acids; and the defendants 
aver that, by reason of the said fraud and deceit of plaintiffs, 
they have, unintentionally, been guilty of defrauding their 
friends and customers, who have purchased said fraudulent and 
base wares and watches so sold by plaintiffs to defendants ; 
and the said fraud, and the baseness of said wares and watches, 
having now been discovered by the purchasers and customers of 
defendants, they, the defendants, have been greatly injured in 
their trade and business, and their good name and standing, as 
jewelers and dealers in watches and jewelry; and for such 
damage and injury to their trade and business, and their good 
name and reputation, as merchants, and for the watches and 
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wares that thev are by law compeilable to receive, when returned 
to them, the defendants demand the sum of $2000, and after 
allowing the plaintiffs the amount of their said three notes, de- 
fendants ask judgment for the sum of one thousand five hun- 
dred and seventy-fiverdollars and for costs. This answer was, 
on motion, stricken out and judgment rendered for the plain- 
tiffs for want of an answer, for the sum of $853 53. The 
defendants excepted to the decision of the court in striking out 
their answer, and bring the case here by appeal. 

1. This answer was properly stricken out. It alleges, by 
way of set-off, that the defendants had sustained damages by 
the fraudulent practices of the plaintiffs, in a transaction which 
does not appear to have any connection with the notes sued 
upon. For all that appears, the notes sued upon may have 
been for some other consideration, ample and adequate. It 
does not appear from this answer, that the defendants have 
suffered any injury from the alleged false and fraudulent re- 
presentations in the purchase of the wares and watches. They 
have sold the wares and watches for full prices, and they have 
never been called upon to make good the representations as to 
the quality and fineness. In the language of the plaintiffs’ 
counsel, ‘‘ suppose the appellants were permitted to retain the 
entire purchase money, and also recover the $1,575 on the 
hypothetical case put by them in their answer, what assurance 
have we that any occasion would ever arise to refund it to their 
customers ?” 

These notes do not appear to have any connection with the 
sales made by the plaintiffs below to the defendants below, in 
which the fraudulent practices were alleged to have occurred ; 
so far, then, as the answer relied upon the frauds in a different 
transaction therein set forth, it was no defence to this action, 
and was properly so considered. 

2. In regard to the set-off set up in the answer, it was like- 
wise properly stricken out. This question has twice before 
been settled in this court. In the case of Johnson vy. Jones et 
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al., decided last July at Jefferson city, and Mahan v. Ross, 
at the present term; upon this point, then, reference may be 
had to these last cases. 

The judgment of the court below is affirmed, the other judges 
concurring. 


James, Appellant, vs. Curisty, ef al., Respondents. 


1. An action by a parent for damages for the loss of his son, who was'killed 
by the negligence of the defendant, a common carrier, does not abate by the 
death of the plaintiff, but survives to his personal representatives; but the 
actual damages from the loss of the son’s services ‘alone survive. 


Appeal from St. Louis Court of Common Pleas. 


Todd & Krum, for appellant. 1. An action for the causes 
set forth in the plaintiffs petition can be maintained. 20 
Wend. 210. 38 Comstock, 459. 2. If the action, as stated 
in the plaintiff’s petition, can be maintained, then it survives 
to the administrator. The personal representative of the 
plaintiff can maintain an action for the loss of the services of 
the plaintiff’s son, caused by the gross carelessness and fault 
of defendants. This is the test in determining whether a cause 
of action survives. R. C. 76, art. 2, sec. 25. Acts 1849, 
art. 3, sec. 9. 4 Howard’s Prac. Rep. (N. Y.) 858. Gould’s 
Pl. 268, sec. 95, note 11. 3. But, it is insisted on the other 
side, that the word rights, used in the twenty-fifth section of 
article two, concerning administration, must be restricted to a 
right in tangible property. This construction of the language 
of that section, it is submitted, is too narrow and not justified 
either by the context or spirit of the statute. The language is 
broad enough to embrace any right, of whatever nature, for a 
wrong to which an action might be maintained against the 
wrong doer. 
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R. M. Field and E. & B. Bates, for respondents. This 
case turns on the twenty-fifth and twenty-sixth sections of the 
second article of the Revised Code, tit. ‘‘ Administration.”” The 
word ‘‘ rights,”? occurring in that section, is obviously intend- 
ed to apply to rights of property only, or what is technically 
termed rights of things, as distinguished from mere personal 
rights. Such was.the construction of this court in the case of 
Higgins v. Breen, Administrator of McNally, where it is 
said that ‘‘ this act seems to include, by express enactment, the 
injuries which were comprehended in the English act of 4 Edward 
ILI., by construction.”” 9 Mo. Rep. 497. Numerous authori- 
ties might be cited to show that actions like the present abate 
by the death of the party. Chamberlain v. Wilson, 2 Mo. 
Rep. 409. 1 Pick. 71. 138. R. 183. 5 Pick. 257. 6 
Greenl. 470. Clarke v. McClelland, 9 Barr, 128. Penn. 
Stat. in Dunlap, p. 589, §26, 27,28. 4 Hawks, 133. Fazr- 
ley v. Davis, 6 Ala. 875. Reed v. Hatch, 19 Pick. 47. 

The twenty-sixth section of the second article of the admin- 
istration law excepts from the provisions of the preceding sec- 
tion, actions for ‘‘ injuries to the person of the intestate.” 
The action complained of is a relative injury to the person of 
the intestate, James. 3 Black. Com. 142. 1 Bouvier’s Law 
Dic. 698, tit. ‘* Injuries.” 


Scort, Judge, delivered the opinion of the court. 


The plaintiff brought an action against the defendants, as 
common carriers for hire, being the owners of a steam ferry 
boat used in crossing the Mississippi river from St. Louis to 
Illinois. It is alleged that, by reason of the imperfection of the 
machinery of the boat, which was known to the defendants, and 
their negligence and carelessness, an explosion occurred which 
caused the death of a son of the plaintiff whilst he was a pas- 
senger on the boat, crossing the river. The son was living with 
his father, and was fifteen years of age. After the beginning 
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of the suit, the plaintiff died, and his administrator, entering 
his appearance, on motion, the suit was abated. The question 
is, whether the action survived to the administrator of the de- 
ceased. 

1. By our law, the father has a property in the services of his 
son during his minority, and whilst he is under his guardian- 
ship. If, by the misconduct of another, he jis deprived of these 
services, or the son is disabled from performing them, the law 
awards him a compensation in damages. The measure of dam- 
ages, in such cases, is governed by the circumstances, which 
will be weighed by the jury. This controversy involves the 
construction of the twenty-fifth section of the second article of 
the act concerning executors and administrators. That section 
formerly underwent a discussion in this court, in the case of 
Higgins v. Breen, 9 Mo. Rep. 497. That case settles the 
principles which will govern this. It was there held, that the 
statute extends to all acts by which personal property is les- 
sened in value. Here, the father was entirely deprived of all 
property in his son’s services. The recovery will be limited 
to the actual value of the services, as they may be ascertained 
by a jury. The administrator will not be entitled to any re- 
muneration for the loss of the society or comforts afforded by 
a child to his parent. Damages of this character died with the 
parent, and his estate is entitled to compensation, only so far 
as it has been lessened by the loss of the son’s services. The 
father was no longer entitled to those services than during his 
life. Had the son been alive, on the death of his father, his 
services would not have belonged to his estate, but would have 
been due to the individual who succeeded him in the relation of 
parent, or would have belonged to himself. 

The other judges content, the judgment will be reversed and 
the cause remanded. 
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PRESBURY, Respondent, vs. Morris, Appellant. 


1. The supreme court will not interfere with a verdict on the ground that it is 
against the weight of evidence. 
2. In the sale of a land warrant, there is an implied warranty that it is valid. 


Appeal from St. Louis Law Commissioner’s Court, 


H. M. Dedman, for appellant. The maxim caveat emp- 
tor is applicable, no fraud being charged against the defend- 
ant, nor any knowledge of the invalidity of the warrant. 2. 
There is no evidence whatever of the sale of the warrant by the 
defendant to the plaintiff. 

i. T. Wise, for respondent. 1. There was an implied 
warranty that the warrant was valid, as a full price was paid. 
It turned out to be no warrant in fact, and entirely worthless. 
Jones v. Shaver, 6 Mo. Rep. 642. Ferguson v. Huston, 
6 Mo. Rep. 407. 3 Brevard, 305. 2. This court will not 
disturb the verdict on the ground that it was not warranted by 
the evidence. 


Scott, Judge. This was an action to recover the sum paid 
for a land warrant which afterwards turned out to be worthless, 
and was cancelled by the department. After some evidence of 
the sale of the land warrant by the appellant to the respondent, 
the court was moved to instruct the jury that there was no 
evidence before them connecting the defendant with the sale of 
the land warrant to the plaintiff, nor was there any evidence 
that the warrant was assured to be valid. These instructions 
were refused and there was a verdict for the plaintiff. 

1. This case falls within the class of those in which it has 
been so often held, that this court will not interfere with a ver- 
dict, on the ground that it is against the weight of evidence. 
This rule is not to be evaded by asking an instruction to the 
jury that there is no evidence in the cause. Here is a verdict 
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for the plaintiff on the evidence, and can it now be said that 
there was error in refusing to instruct the jury that there was 
no evidence? The court which tried the cause thought with 
the jury and refused a new trial. On what ground, then, are 
we to interfere? 

%. In the sale of all paper, like that which is the subject of 
this suit, there is an implied warranty that it is valid. The 
other judges content, the judgment will be affirmed. 





Cartiste & Keyser, Appellants, vs. Rawiines ef al., Re- 
spondents. 


1. The action of forcible entry and detainer does not abate by the death of 
one of the plaintiffs. 


Appeal from St. Louis Court of Common Pleas. 


Todd & Krum, for appellant. 1. Forcible entry and de- 
tainer being, in its nature, a mixed action, and one which, 
under the common law, would have admitted of summons and 
severance, it would not have abated by the death of one of the 
plaintiffs, if the common law still prevailed, for it would have 
been saved to the surviving plaintiff by the operation of the 
jus accrescendi of the common law. 1 Comyn’s Digest, 126. 
Bacon’s Ab. tit. Abatement, letter F. Gould’s Pl. chap. 5, 
sec. 90, 91 and 92. Dunlap’s Pr. 624. 2 Chitty, 41. 2. 
However the rule might be, if this case was subject to the com- 
mon law, we insist that it survives to the surviving plaintiff by 
operation of the statutes of this state. Act of 1849, sec. 9, 
art. 3. It is clear that, under this statute, the death of a sole 
plaintiff ina mixed action would not abate the suit ; for it 
might have been originally prosecuted by his personal represen- 
tatives. This is the test, in determining what actions survive. 
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R. C. 1845, tit. Administration, sec. 25, art. 2. Gould’s PI. 
sec. 95, note 11, p. 268. If Carlisle & Keyser were regarded 
as tenants in common, one of them might have maintained 
forcible entry and detainer. 10 8. & M. 440. If one tenant 
in common may maintain such an action, it is not perceived 
why such a suit should abate by reason of the death of one of 
the plaintiffs, when two or more tenants in common sue. 8. 
The question, whether the suit abates on the death of one of the 
plaintiffs, is to be considered in all respects as if the suit had 
originally been instituted in the Cireuit Court. 

R. M. Field, for respondents. There was no error in en- 
tering judgment of abatement on the death of one of the plain- 
tiffs. 1. The proceeding for a forcible entry and detainer is 
of a special character, regulated entirely by particular statu- 
tory provisions. The statute on the subject, consisting of 
seventy-two sections, contains a complete system of procedure, 
commencing with the complaint to a justice of the peace, and 
pointing out all the steps to be taken in the cause, until the 
final determination in the Supreme Court. R. C. 1845, tit. 
Forcible Entry. As the statute contains no provision for re- 
viving or continuing the proceeding on the death of one of the 
plaintiffs, the case falls within the rule of the common law, 
that in ‘all actions, the death of one of several parties pend- 
ing the suit abates the action, though the property survive to 
the other.””> 2 Wm. Saunders, 72, and note. See also, 19 
Wend. 154. 2 Mass. 479. 12 Met. 501. 4 Gratt. 86. 9 
Humph. 673. 10 Met. 294. 2. If the case were to be de- 
termined by the provision in the statute regulating practice at 
law, the result would be the same. This provision, which is a 
transcript of the English statute 8 and 9 Wm. III., c. 11, is in 
these words: ‘If there be two plaintiffs and one of them die 
before final judgment, the action shall not abate, ifthe cause 
of action survive to the surviving plaintiff.” The cause of 
action is threefold: 1. The force and strong hand with which 
the entry was made and for which the statute gives double dam- 
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age. 2. The rents accruing during the detainer, for which also 
the law gives a double compensation. 38. The withholding the 
possession which is redressed by restitution. Now none of 
these go to the surviving plaintiff. The first, being purely 
personal, die with the party. The second belong partly to the 
executor and partly to the heir. The third is to be rendered to 
the heir, unless the estate of the deceased be a term, and then 
it would go to the executor. 


Scott, Judge, delivered the opinion of the court. 


David Carlisle and Rufus Keyser instituted a proceeding of 
forcible entry and detainer against the respondents, before a 
justice of the peace, from whom the cause was taken by a cer- 
tiorari to the Circuit Court, whence it was transferred by a 
change of venue to the Court of Common Pleas. Pending the 
suit, David Carlisle, one of the plaintiffs, died, and thereupon 
the respondents moved to dismiss the proceedings on the ground 
that they had abated by the death of one of the plaintiffs. This 
motion was sustained and the surviving plaintiff appealed. 

1. There is no doubt of the rule of the common law that, in 
all actions, the death of one of several parties pending the 
suit, abates the action, though the property survive to the 
other, except in a few cases, none of which affect this question. 
This rule is now altered by statute, and the death of one joint 
plaintiff or defendant does not abate the suit, if the cause of 
action survive to the surviving plaintiff or plaintiffs. R.C. 
822, sec. 1. The eleventh section of the third article of the 
act of 1849, provides that, when one or more of the plaintiffs 
or defendants die and the cause of action shall not survive, the 
suit shall abate only as to the person or persons so dying, and 
the surviving parties may proceed without reviving the suit. 
The fourth section of the fifth article of the act concerning 
justices’ courts enacts that, if there be two or more plaintiffs 
or defendants, and one or more of them die, the suit shall not 
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abate, but the cause of action shall survive to the survivor or 
survivors, and such death being suggested, the cause shall pro- 
ceed as though the death had not occurred. The thirty- third 
section of the second article of the act concerning forcible en- 
try and detainer, provides that, when a cause shall be removed 
into the Circuit Court by certiorari or appeal, the court shall 
try the same anew, as though it had originated in such court. 
The respondents maintain, that the act concerning forcible 
entry and detainer is a system in itself, and cannot look to the 
aid of other laws in carrying it out, and as there is no provi- 
sion in the act, in relation to the abatement or revival of the 
proceedings, questions arising on these subjects must look to 
the common law for their solution. This argument cannot pre- 
vail. It would be exceedingly unsafe to adopt such a principle 
in the construction of our code. When a matter becomes the 
subject of special legislation, the provisions deemed appropri- 
ate to it are made, and the principles by which it shall be gov- 
erned are prescribed, and the ordinary tribunals are entrusted 
with the execution of the law. In the exercise of the jurisdic- 
tion thus conferred, it has always been supposed that the court, 
in the conduct of its proceedings, would conform to the gene- 
ral law regulating its practice, unless there was something in 
the nature of the subject or some provision in the special law 
which would forbid such a course of procedure. Whether this 
action is regarded as subject to the control of the law respect- 
ting justices’ courts, or the law regulating the practice in 
courts of general jurisdiction, in either event, it is considered 
that the statutes above referred to would prevent its abate- 
ment. Under the twenty-fifth section of the second article of 
the act respecting executors or administrators, the cause of ac- 
tion would certainly survive to the administrator of the de- 
ceased plaintiff, at least as to some portion of the damages to 
be recovered. Ifthe suit was abated, and the plaintiff com- 
pelled to begin again, he would recover only what he will 
recover in this action; and the end to be obtained by putting 
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him out of court cannot be discerned. The spirit of the acts 
above referred to has removed the technical ground which, at 
common law, would abate the suit. 

The other judges concurring, the jydgment will be reversed 
and the cause remanded. 


Emerson & Curtps, Appellants, vs. Sturazon et al., Re- 
spondents. 


1. It is error to instruct that a plaintiff cannot recover, if there is any evidence 
whatever, either direct or inferential, upon which the jury could find a 
verdict. ‘ 

2. Under a system of practice which permitted the defence of liberwm tene- 
mentum to be made to an action of trespass quare clausum fregit, by evidence 
under a general plea, without being specially pleaded, tt was held, that the 
plaintiff might newly assign the abuttals of his close by evidence. 


ippeal from St, Louis Court of Common Pleas. 


Todd § Krum, for appellants. 
R. M. Field, for respondents. 


Scorr, Judge, delivered the opinion of the court. 


This was an action of trespass guare clausum fregit, be- 
gun in the year 1848, by the appellants against the respond- 
ents, for entering certain premises situate’in what is called 
‘* North St. Louis,” a portion of the city of St. Louis, and 
upon which the appellants had their saw-mill and boat yard, 
and carried on the business of the same thereon. The plea to 
the action was such as was then required by the statute, viz: 
‘¢ And the said defendant comes and defends the demand of the 
plaintiffs.” A witness testified that the premises and boat 
yard had a fixed boundary. The boundary extended from a 
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certain large gully on the north side of it, and south to Childs’ 
log yard, and from Second street east to the Mississippi, 
making in all four acres or near it. The witness deposed to a 
trespass committed on these premises thus described. The ap- 
pellants, prior to this trespass, had been in peaceable posses- 
sion of the premises. Isaac H. Sturgeon, the agent of Cham- 
bers, under whose authority the respondents acted, endeavored 
to make an arrangement with Emerson, one of the appellants, 
so that he might have leave to make a fence on the disputed 
ground, but without effect. Sturgeon wanted Emerson to take 
a lease from him. A witness for the plaintiffs stated, on cross 
examination, that he paid for the plaintiffs the rent for the mill 
site to Isaac H. Sturgeon, agent for Wm. Chambers. Evidence 
was offered, brought out on cross examination, tending to show 
that Chambers owned a portion of the land on which the tres- 
pass is alleged to have been committed. On the close of the 
appellants’ evidence, the court instructed the jury that the 
plaintiffs, from the evidence, were not entitled to recover, and 
thereupon a nonsuit was taken. 

1. We cannot see why this instruction should have been given. 
Surely the term ‘‘ demurrer to evidence,” will not be applied to a 
case like the present. The defendants, it is true, produced no 
witness, but endeavored to make a defence by a cross examina- 
tion of those who were examined by the plaintiffs. So facts 
for both sides were before the jury ; why not, then, let the jury 
determine the case under instructions from the court? This 
mode of practice cannot succeed. What question of law was 
decided below? To what points did the court direct its atten- 
tion? Are we informed by this record? Must we grope in the 
dark to find out what was decided, and then be told for our 
pains that we misconceived the point on which the cause turned 
in the court below? Instructions, like that in the present case, 
should never be given but where the evidence is all on one side, 
and there is an obvious omission of a link in the chain, which 
absolutely prevents a recovery by the plaintiff. If there is the 
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least particle of evidence, whether direct or merely inferential, 
upon which a verdict can be founded, such instructions are im- 
proper. The court can grant the same party but one new 
trial. Is this restraint to be evaded by instructions like that 
in the present case? In all cases, the safer course is to call the 
attention of the court to the defect in the evidence, by an in- 
struction to the point in which it is defective, and without the 
proof of which a verdict for the plaintiff cannot be sustained. 
Cases coming here, with such instructions as were given in this 
case, are generally reversed, and must necessarily be so. We 
are required to act only on matters determined below. This 
court deals with the law and not with the facts. When there 
were facts in evidence, opposed to those relied on by the plain- 
tiffs, is it a matter of law which way those facts preponderate ? 
It is no answer to say, the facts came from the plaintiffs’ wit- 
nesses. They came from the plaintiffs’ witnesses because they 
were made witnesses for the defendant. It is no cross exam- 
ination for a defendant to take a plaintiff’s witness and prove a 
defence before the plaintiff’s case is made out. 

From the briefs in the cause, it appears that the defendants 
relied on the defence, that, as they had given evidence that they 
were possessed of a freehold in the locus in quo, in which the 
trespass is alleged to have been committed, they were entitled 
to a verdict, as from the vague description of the premises in 
the plaintiffs’ declaration, it may be that the alleged trespass 
was on the defendants’ own freehold. By the rules of pleading, 
the plea of Aiberum tenementum was required to be special- 
ly pleaded ; and when so pleaded, the plaintiff could new assign 
the abuttals of his close. Under the statute in force at the 
time the plea was filed, that could not be done. The party, 
then, could only make that defence by evidence. If sucha 
defence is raised by the evidence, reciprocal justice requires 
that it should be met by evidence. A new assignment of the 
abuttals of the close on which the trespass is alleged to have 
been committed, was the proper course for the plaintiffs. That 
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could only be done by evidence. The statute was not designed 
to change the ancient form of declaring. The plaintiffs could 
not foresee that such a defence would be set up. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Rees, Appellant, vs. Butter, Respondent. 


1. In an action on a judgment of another state, it was held, that a certificate 
of discharge in bankruptcy, obtained before the rendition of the judgment, 
was no defence. 


Appeal from St. Louis Law Commissioner’s Court. 


L. 4. Buckner, for appellant. 
C. B. Lord, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This was an action on a judgment rendered in the Court of 
Common Pleas for the county of Hamilton, in the state of Ohio, 
on the 7th day of November, 1844. The defence to the action 
was, a certificate of discharge in bankruptcy, obtained in pur- 
suance to the law of congress, entitled ‘‘ An act to establish a 
uniform system of bankruptcy throughout the United States,’ 
approved August 19th, 1841. The certificate of discharge was 
dated 18th of May, 1843. There was a judgment for the de- 
fendant. 

1. The judgment on which this action was brought, being 
one of a sister state, authenticated in pursuance to the laws of 
the United States, was entitled to the same faith and credit, 
as if it had been rendered in the courts of this state. The de- 
fence set up would have been unavailing to a judgment in our 
courts, as the party had his certificate in time to have used it 
12—voL. XVIII. 
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as a defence to the action in which the judgment was rendered. 
That the action was pending at the date of the certificate, can 
make no difference, as there was a space of fifteen months be- 
tween the date of the certificate and the rendition of the judg- 
ment, which afforded ample opportunity for making the de- 
fence. A defence to an action on a judgment rendered in this 
state must be confined to matters occurring since its rendition. 
So of a judgment of a sister state. 

As it appears from the face of the record that the defendant 
could not have produced any fact in evidence, under the state of 
the pleadings, which would have entitled him to a judgment, 
there can be no force in the objection that the case is not pro- 
perly brought to this court. 

The judgment is reversed and the cause remanded, the other 
judges content. 





Knox, Plaintiff in Error, vs. Hunt & LaBeaumeE, Defendants 
in Error. | 


1. The supreme court will not reverse a civil case because illegal evidence has 
been permitted to go to the jury, if it is afterwards withdrawn from their 
consideration by instruction. 

2. If A. fraudulently transfers property to B., a purchaser from B., even for 
a valuable consideration, with notice of the fraud between A. and B. will 
take no title, as against A.’s creditors; but a third party who receives the 
property from B. in payment of a just debt, without notice of the fraud 
between A. and B. will hold it against the creditors of A. 


Error to St. Louis Circuit Court. 


This was an action of trespass commenced by Richard F. 
Knox, in October, 1848, against Hunt & Labeaume, to recover 
the value of certain property which had been seized and sold by 
Labeaume, as sheriff, under an execution in favor of Hunt 
against E. K. Dodge, together with damages for the taking of 











geen mse 


























MARCH TERM, 1853. 


Knox v. Hunt & Labeaume. 








same. The plaintiff claimed the property by purchase from 
James T. Key. On the trial, evidence was offered tending to 
prove that James T. Key formed a co-partnership with Parker 
Dodge, in December, 1847, to carry on the coal business, at 
the coal banks leased by E. K. Dodge of R. W. Hunt, and 
that they carried on the business under the name and style of 
Dodge & Key, until the spring of 1848, when said Key pur- 
chased Dodge’s interest in the leasehold estate and personal 
property ; that said Key continued to carry on said business 
until October, 1848, when he was turned out of possession of 
said leasehold property under a landlord’s warrant at the suit of 
R. W. Hunt; that early in October, 1848, James T. Key sold 
and delivered to plaintiff the property described in plaintiff’s 
declaration, to pay said plaintiff the amount Key owed him for 
“money advanced; and that, for the balance, amounting to 
upwards of three hundred dollars, said plaintiff executed his 
note to Key ; that said property was delivered to said plaintiff 
in the presence of Henry K. Holland, since deceased, and Ra- 
nar Knox, who took possession of said property and retained 
the same as agent for the plaintiff until the 14th day of Octo- 
ber, 1848, when the same was levied on under execution in 
favor of Robert W. Hunt against E. K. Dodge, and subse- 
quently sold. There was evidence offered by the defendants 
tending to show that E. K. Dodge, to whom the lease was made, 
was alone interested in the coal business, and that, if Key had 
any interest, the firm was composed of E. K. Dodge and Key, 
and not of Parker Dodge & Key. The transfer from Dodge to. 
Key was made by E. K. Dodge, as agent of Parker Dodge, in 
the spring of 1848, though no bill of sale was executed until 
the July following. Much conflicting evidence was introduced, 
bearing upon the question of fraud between Dodge and Key, 
and upon the ownership of the property at the time of the sale 
to plaintiff. During the trial, the defendants offered in evi- 
dence a transcript of the proceedings in a trial of the right of 
property before a sheriff’s jury. The plaintiff objected, on the 
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ground that the trial was ex parte, without notice, and a trial 
which the plaintiff notified the sheriff he would not attend. 
The court admitted the transcript, and the plaintiff excepted. 
At the close of the case, the court instructed the jury to disre- 
gard the proceedings before the sheriff’s jury. Many instruc- 
tions were given and refused. The following, among others, 
were given at the*instance of the plaintiff : 

1. If Key was a partner in the firm of Dodge & Key, Key 
is to be taken, in a suit such as this, as the owner of one half 
of the partnership property, in the absence of proof that he 
is the owner of a less share. 

6. If the jury shall find that E. K. Dodge and Key were 
guilty of fraud in their dealings, still, if the property in dis- 
pute was, in fact, transferred to Key and afterwards from Key 
to the plaintiff, to pay a just debt due to the plaintiff, and 
without notice to the plaintiff, of any fraud between Dodge and 
Key, then such transfer to the plaintiff would be effectual to 
pass the property to the plaintiff, as against. the creditors of 
Dodge. 

The following, among others, were given at the instance of 
the defendants : 

2. If the jury find from the evidence, that there never was 
any bona fide sale to Parker Dodge of the property in dispute, 
and Key was cognizant of that fact, then no transfer by said 
Parker Dodge to the said Key would vest any title in said 
Key, as against the creditors of said E. K. Dodge. 

3. If the jury find from the evidence, that there was fraud 


in the alleged transfer or transfers of the property in dispute, 


first by E. K. Dodge to Parker Dodge, and next by said Park- 


er to said Key, and that the intention on the part of E. K. 


Dodge and Parker Dodge and said Key, in passing the said 
property into the hands of Key, was to hinder and delay the 
defendant, Hunt, in the collection of any debt against said E. 
K. Dodge, and that said plaintiff was cognizant of such fraud- 
ulent intention, no conveyance by said Key to said plaintiff 
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vested any title in him against the creditors of the said E. K. 
Dodge. ; 

There was a verdict and judgment for the defendants. 

Plaintiff filed his motion for a new trial, one of the reasons | 
assigned for which was, misbehavior on the part of the jury, 
as set forth in affidavits filed. Counter affidavits were also 
filed on the part of the defendants. The motion for new trial 
was overruled, and the case is brought to this court by writ of 
error. 

Knox & Kellogg, for plaintiff in error. 1. The testimony 
of every witness examined in the case proves that James T. 
Key was a partner in the firm of Dodge & Key, from its form- 
ation in 1847, until its dissolution, so that plaintiff’s right to 
one half of the property is undoubted. 2. All the legal and 
competent evidence in the case establishes that Parker Dodge 
and not E. K. Dodge was the other partner. 3. The court 
erred in admitting the proceedings before the sheriff, and the 
subsequent instruction to the jury to disregard them, does not 
cure the error. State v. Mix, 15 Mo. Rep. 153. 4. The 
second instruction given for the defendant does not contain a 
correct abstract legal principle, and if it did, there was no evi- 
dence to sustain it. It is not true, if A. is the owner of pro- 
perty of which he makes a merely nominal and not a bona fide 
transfer to B., that A. and B. cannot, for a valuable and ade- 
quate consideration, make a valid sale of said property to C., 
provided ©. knew that the sale from A. to B. was not bona 
fide. To prevent the title vesting in C., under such circum- 
stances, he must have been aiding and assisting A. and B. in 
their bad faith. If he purchase the property of B. for a valua- 
ble and adequate consideration, without any fraudulent intent, 
he will hold it. 7 B. Monroe, 368. 5. The affidavits filed 
show misbehavior on the part of the jury. 

Glover & Richardson, E. Bates and B, Duke, for de- 
fendants in error. 
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RyLanD, Judge, delivered the opinion of the court. 


From the facts in this case, as stated, it becomes necessary 
for this court to notice three or four principal matters, as the 
decision of these will settle the case. 

1. First, the matter in relation to the trial of the right of 
property before the sheriff, and the giving the record of that 
trial in evidence. The plaintiff objected to this being given as 
evidence to the jury. The court permitted it to be given, and, 
by instruction, took the evidence from the jury afterwards. The 
plaintiff relies on what was said by the court in the case of the 
State v. Miz, 15 Mo. Rep. 153. In that case and in the case 
of the State v. Wolff, same vol. 172, this court condemned 
the practice of permitting illegal evidence to go before the jury 
in criminal cases, and remarked, that instructions might not 
remove from the minds of the jurors impressions made by such 
illegal evidence. It was wrong to admit the evidence. These 
were criminal cases ; the rule has not been carried so far in 
civil cases. There it will frequently happen, that evidence 
must be withdrawn from the jury—evidence, seemingly legal at 
first, but a different state of facts afterwards arising, often 
requires its rejection or its refusal, if already offered. The 
courts then direct the jury not to regard such evidence, and - 
withdraw it from their consideration. This will happen; it has 
heretofore happened in prudent and careful courts, and it will 
happen, frequently, in the nature of things. There is no error, 
then, on this point, and it was not designed to affect civil cases. 
In the case of Miz, this court did not reverse on that ground, 
but because improper instructions were given. In the case of 
Wolff, we say it was error. However, it was not designed 
to change the practice in civil actions. It was to keep juries 
free from prejudicial and improper impressions by illegal evi- 
dence going before them at all, in cases of crime. Where a 
man’s life or his liberty was at stake, courts could not be too 
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careful. In the same case of Miz, another important remark 
was made, which it will not be amiss to repeat here, both for 
criminal and civil trials. Speaking of instructions, it was 
said, ‘‘ A few plain propositions, embracing the law upon the 
facts of the case, are greatly to be preferred, in every case, to 
a long string of instructions, running into each other and in- 
volved in intricacies, requiring as much elucidation as the facts 
of the case themselves.”” 

Upon the subject of the improper conduct of the jury, and 
the affidavits in support of the motion for a new trial, on this 
ground, it will only be necessary to say, that the counter affi- 
davits overthrow this point. These counter affidavits plainly 
show that there was a misapprehension of the matters in dis- 
pute. There was no error, therefore, in overruling the motion 
for a new trial, in regard to this matter. 

2. The only remaining subject requiring the determination 
of this court, is in regard to the instructions. The plaintiff 
objects to the instructions given for the defendants, especially 
the second. This instruction is as follows: ‘‘ If the jury find 
from the evidence, that there never was any bona fide sale to 
Parker Dodge of the property in dispute, and Key was cogni- 
zant of this fact, then no transfer by said Parker’ Dodge to 
said Key would vest any title in said Key, as against the credi- 
tors of said Dodge.” 

If this instruction stood alone in this case, it would make a 
different appearance and assume a different importance from 
what it now does. But it is, as an abstract proposition, not 
objectionable ; it is borne out by authorities. However, in this 
case, if the proposition was not law, it could not be a reason 
for reversing this judgment, because the sixth instruction given 
to the jury by the court, places the law of the case properly 
before them. It is not inconsistent with this second instruc- 
tion ; it goes further than that, and embraces the plaintiff in 
this action; it puts the whole case before the jury. No mat- 
ter what was the fraud between Dodge and Key, if the prop- 
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erty was transferred to Key and afterwards transferred by Key 
to Knox, the plaintiff, to pay a just debt due to the plaintiff, 
and without any notice to the plaintiff of any fraud between 
Dodge and Key, then such transfer to the plaintiff would be 
effectual to pass the property to the plaintiff, as against the 
creditors of Dodge. Such is the substance of the sixth instruc- 
tion, given on plaintiff’s own motion. Now, though there be 
fraud between Dodge and Key, and in consummation of that 
fraud, the property was turned over to Key, and the court should 
say that Key was not to hold this property, thus acquired by 
fraud, as against Dodge’s creditors; yet, having possession 
of it, and paying a just debt with it, toa man who had no 
notice of the fraud between Dodge and Key, such payment 
would enable the person receiving it in payment, to hold effec- 
tually against the creditors of Dodge, and would be no more 
than what is embraced in these two instructions. The second 
instruction, then, is not inconsistent with the sixth, and both 
together put the law of the case before the jury. 

The third instruction, also given for the defendants, has the 
same principle in it. It embraces the plaintiff and makes him 
cognizant of the fraudulent intention of the Dodges and Key. 
In any point of view, the second instruction, accompanied by 
the instructions given, could not have misled the jury, if it had 
been wrong in the abstract. Voller v. Watson, 6 Humph. 
509. In the case of Edgell v. Lowell & Bennett, 4 Vt. 
412, Baylies judge, delivering the opinion of the court said, 
‘¢ Tt is abundantly insisted upon throughout the charge, (that 
is, of the lower court) that the vendor and vendee must be ac- 
tuated by “ke motives to cheat and defraud the creditors of 
the vendor, or the sale cannot be fraudulent, as it respects the 
vendee. I cannot approve of this doctrine. It is, however, 
true that, if the vendee was a bona fide purchaser, for a valua- 
ble consideration, without notice of any fraud in the vendor, 
the creditors of the vendor could not avoid the contract as it 
respects the vendee. But if the vendee, at the time, had Anow- 
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ledge that the vendor sold his farm to defraud his creditors, it 
would make the conveyance void in his hands, as to such cred- 
itors, although he had no wish to defraud them, but purchased 
because he considered that the farm was cheap, and this was 
the only motive that induced him to purchase. Hence I con- 
clude, that the motives and intents of the vendor and vendee 
may be different, and the conveyance, as it respects the vendee, 
will be void.” 

Lord Mansfield said, in the case of Worseley et al. v. De 
Mattos § Slader, 1 Burrow, 474, ‘‘If a man, knowing that 
a creditor has obtained judgment against his debtor, buys the 
goods of the debtor for a full price, to enable him to defeat 
the creditor’s execution, it is fraudulent. If aman, knowing 
that an executor is wasting and turning his testator’s estate 
into money, the more easily to run away with it, buys from 
the executor, with that view, though for a full price, it is fraud- 
ulent.”” In Kendall v. Hughes, T B. Mon. 369, the court 
of appeals of Kentucky remarked: ‘It is true, that the pur-- 
chaser must make the purchase to favor or further the fraudu- 
lent intent. But his knowledge of the intent tends to prove, 
that he did make the purchase to favor or to further it, and is 
sufficient, unless this inference be repelled by other facts.” 

Upon the whole, we find no cause for reversing this judg- 
ment. It is, therefore, affirmed— Judge Scott concurring ; 
Judge Gamble not sitting. 


———+oeor——— 


City or St. Louis, Defendant in Error, vs. MiLuicaNn ef al., 
Plaintiffs in Error. 


4. Case affirmed, because there was no bill of exceptions to the action of the 
court upon motions. 


J. B. Thompson, for plaintiff in error. 
C. G. Mauro, for defendant in error. 
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RyLanD, Judge. Nothing is saved by the bill of exceptions 
on the record of this case, to show the motions made by the 
defendant in the Criminal Court. The transcript sent up to this 
court by the clerk, is full of motions ; some sustained, others 
overruled, But no where does it appear that any decision of 
the court, in overruling or in sustaining any motion, was ex- 
cepted to, nor is there any bill of exceptions in the record. In 
the case of the State of Missouri v. Wall, 15 Mo. 208, it 
was said, that ‘‘ it does not follow that every motion made in a 
cause becomes part of the record, because the clerk, in copy- 
ing the pleadings, should insert such motions.”? The action of 
the court, and the grounds thereof, should be made part of the 
record by bill of exceptions. There being no bill of exceptions 
in this case, the judgment of the court below is affirmed, the 
other judges concurring. 


Dean e¢ al., Respondents, vs. Ritter, Appellant. 


1. Where a party fails to furnish freight to a boat according to contract, the 
measure of damages is the price agreed to be paid for the transportation. 
The defendant, however, may offer evidence to reduce the damages below 
this standard, as, for instance, by showing that the boat obtained other freight. 


Appeal from St. Louis Court of Common Pleas. 


C. B. Lord, for appellant. The court erred in relation to 
the measure of damages. The actual loss or injury arising 
from non-performance, and not the price agreed to be paid 
upon performance, is the correct measure. Pond vy. Wyman, 
15 Mo. Rep. 175. Abbott on Shipping, 411. Sedgwick, 
361. Shannon v. Comstock, 21 Wend. 457. 24 Wend. 304. 
2 Gallis. 61, 74, 75. <A party entitled to the benefit of a 
contract should use reasonable exertion to protect himself 
against loss from a breach. Miller vy. Mariner’s Church, T 
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Greenl. 51, 55, 56. At all events, the plaintiffs cannot re- 
cover the full contract price without showing that they made 
some exertion to get other freight, and failed to get it. 

Todd & Krum, for respondent. The plaintiff is entitled 
to the whole amount of the contract price, unless the defendant 
offer evidence to reduce the damages below that sum. Coonce 
v. Webb, 11. Mo. Rep. 9. Pond v. Wyman, 15 Mo. 
Rep. 175. 


Scort, Judge, delivered the opinion of the court. 


This was an action by the respondents against the appellant 
for failing to furnish a stipulated quantity of freight to a 
steamboat. The only question involved in the cause relates to 
the measure of damages for a breach of such contract. There 
was a-judgment for the respondents. 

1. The law as settled by this court, according to what seemed 
to be the authorities on the subject, is, that when one agrees to 
furnish a quantity of freight and fails to do so, he must pay as 
though the freight was actually furnished. The law presumes 
this to be the measure of damages in such cases, and it is for 
the defendant, who is in default, to show that the damages sus- 
tained did not mount up to the standard fixed by law. He may 
show that the plaintiff got other freight, or in any way satisfy 
the jury that the damages were less than the law presumed them 
tobe. But this is for the defendant to do. He is the wrong 
doer, and the burden of proof is on him. In the absence of 
all proof on the subject, the measure of damages fixed by law 
must be the rule. Webb v. Coonce, 11 Mo. 9. Pond y. 
Wyman, 15 Mo. 175. That the respondents were offered 
freight before their contract with the appellant was determin- 
ed which was refused by them, is a circumstance against the 
appellant. There is nothing in Abbott or Sedgwick which con- © 
travenes this rule. The other judges content, the judgment 
will be affirmed, 
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Schroeder & Evers v. Clark. 
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Scurorper & Evers, Defendants in Error, vs. CLarK, Plain- 
tiff in Error. 


1. Property was seized by a constable under an execution. A third party 
interposed a claim, which was tried before a constable’s jury under the stat- 
ute. The verdict of the jury was, that the property belonged to the plain- 
tiffs in the execution. Held, this verdict justified the constable in selling. 

2. The eighth article of the code, relative to the claim and delivery of personal 
property, does not repeal the fourteenth section of the seventh article of the 
act concerning justices’ courts, which authorizes a trial before the consta- 
ble of the right to property seized under execution, where a third party 
interposes a claim. If a trial is had at the instance of the claimant and 
the right found against him, he cannot afterwards sue the officer, though he 
may all other parties who have interfered with his property. 


Error to St. Louis Court of Common Pleas. 


C. Gibson, for plaintiff in error. 
Britton 4. Hill, for defendants in error. 


Scott, Judge, delivered the opinion of the court. 


The defendants in error brought suit against the plaintiff in 
error for taking property under an execution which they claim- 
ed. The plaintiff in error was a constable of St. Louis town- 
ship, and was charged with the service of an execution at the 
suit of Meyer & Meister against the goods and chattels of 
Simon Helweg. The goods of Helweg being seized under the 
execution, the defendants in error interposed a claim to them, 
and the plaintiff in error, (the constable, ) in pursuance to law, 
summoned a jury to try the right of property, who returned the 
following verdict : 

‘¢ Herman Schroeder, claimant, } 


vs. 
‘¢ Meyer & Meister. i 
*¢St. Louis, November 10, 1852.—Trial of the right of prop- 
erty before E. G. Clark, constable. 
‘We, the jury, find the property to belong to Meyer & Mei- 
ster, defendants in this cause. J. Wescott, foreman.” 
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The notice of claim, it appears, was given by John Evers, 
one of the defendants in error. Immediately after the rendi- 
tion of the foregoing verdict, the defendants in error sued out 
process in this action under the code, being in the nature of 
an action of replevin. 

1. The fourteenth section of the seventh article of the act 
concerning justices’ courts, enacts, that ‘‘if the jury find the 
goods and chattels to be the property of the defendant in the 
execution, the verdict, as against the claimant, shall justify the 
officer in selling such goods and chattels.”? The verdict in the 
present case is an informal one. But enough is shown to 
satisfy us that the law was substantially complied with. The 
protection designed for the officer by the law will never avail 
him, if we hold juries to legal precision in the report of their 
proceedings. The plaintiffs claimed the property and the jury 
found that it did not belong to them. This should be satisfac- 
tory. ‘The finding that the property belonged to the plaintiffs 
in the execution was nothing more than saying that it was sub- 
ject to be sold for the satisfaction of their debt—an error into 
which they were led from misentitling the cause or matter be- 
fore them, as may be seen from the form of the verdict. 

2. There is no pretence for the idea that the eighth article of 
the code, relative to the claim and delivery of personal proper- 
ty, repeals the fourteenth section of the seventh article of the 
act concerning justices’ courts, which authorizes a trial of the 
right of property, where there is a claim interposed by one not 
a party to the proceedings. This provision was intended as a 
protection to constables from vexatious litigation for a faithful 
discharge of their duties. There is nothing in the code which 
would warrant the shadow of a foundation for this notion. The 
jury having found against the claimants’ right to the property 
levied on, the constable was justified, as against the claimants, 
and being justified, he was subject to no suit by them. By 
claiming a trial of the right of property, and having it found 
against them, they waived their action against the officer. 
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Quilibet potest renuntiari jurt pro se introducto. The par- 
ty is not without his remedy; he may proceed against all 
others who have interfered with his property. 

There is nothing in the point, that the cause was not pro- 
perly prepared for this court. The facts were agreed upon, 
and the party excepted to the judgment pronounced upon them, 
so soon as it was given. The other judges concurring, the 
judgment will be reversed. 


Farerra, Defendant in Error, vs. Keevit, Plaintiff in Error. 


1. A discharge under the insolvent laws of one state will not discharge the 
insolvent from a contract made with a citizen of another state. 


Error to St. Louis Court of Common Pleas. 


C. B. Lord, for plaintiff in error. The discharge in ques- 
tion being a valid discharge, by the law of Maryland, is a bar 
to this action. A defence or discharge, good by the law of the 
place where the contract is made, is of equal validity in every 
other place. Story’s Conflict of Laws, §330 to 336, 340. 
Blanchard vy. Russell, 18 Mass. Rep. 1. Hicks v. Brown, 
12 Johnson’s Rep. 142. Shevill v. Hopkins, 1 Cowen’s N. 
Y. Rep. 103, 105, 108. The notes in question being made 
in Maryland, payable generally, will be governed by the laws 
of Maryland. Story’s Conf. of Laws, §272, 282a, 278a, 
note 1 to §298c, 871, 333, 8348-4-5-6. Blanchard v. Rus- 
sell, 13 Mass.1. Shevill vy. Hopkins,1 Cow. 105. 3 Wheat. 
101. 38 Johnson’s Ch. Rep. 587. The court will not go be- 
hind the notes, and look into the original contract of sale, 
even if they should think it a Pennsylvania contract, which 
is by no means clear. It will only look at the contract sued 
upon, in which the original contract is merged. The notes in 
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question derive their obligation from the laws of Maryland, and 
the maker being discharged under the laws of the same state, 
his discharge is a bar to recovery upon the notes. Sturges v. 
Crowningshield, 4 Wheat. 122. McWeil v. McMillan, 4 
Wheat. 209. Ogden v. Sanders, 12 Wheat. 213. Boyle v. 
Zacharie & Turner, 6 Pet. 648. Cook v. Moffat et al., 
5 Howard, 295. . 

T. T. Gantt, for defendant in error, cited Cook v. Mof- 
fat & Curtis, 5 Howard, 295. 


Scorr, Judge, delivered the opinion of the court. 


This was an action on promissory notes, instituted by Fa- 
reira against Keevil. The notes were dated at Baltimore in 
September, 1844, and were for goods furnished in Philadelphia. 
Fareira was a citizen of Pennsylvania and continued so. Keer- 
vil was an inhabitant of the state of Maryland. The defence 
to the action was, a discharge under the insolvent laws of Ma- 

-ryland. It was not shown that Fareira became a party by his 
own act to the proceedings which resulted in the discharge of 
Keevil. 

1. In the argument of this case, an attempt was made to show 
that the notes were Maryland contracts, and, consequently, dis- 
charged by the proceedings in insolvency. Speaking in refer- 
ence to commercial law only, if the notes were Maryland con- 
tracts, they were discharged by the certificate of insolvency. 
By the same law, however, some courts hold, that a discharge 
obtained under insolvent laws, is only operative between citi- 
zens of the state in which the discharge is procured ; that, 
although the contract may have been created in the state by 
whose insolvent laws it is discharged, yet the discharge is only 
operative between citizens of that state, and cannot affect those 
who reside abroad. Story’s Conf. of Laws, 340. It may be 
assumed, as the international law, that a discharge of a con- 

tract, by the law of the place where it is made, is a discharge 
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everywhere, and precludes all consideration of the question 
whether it was made between citizens, citizens and foreigners, 
or between foreigners. 

Whatever may be the international law on this subject, that 
law has been controlled by the constitution of the United 
States, which pronibits any state from passing laws impairing 
the obligation of contracts, and this question has been put to 
rest by repeated decisions of the Supreme Court of the United 
States, where it is maintained, that a discharge under the in- 
solvent laws of the state where the contract was made, will not 
operate as a discharge of the contract, unless it was made be- 
tween citizens of the same state. It cannot discharge a con- 
tract made with a citizen of another state. Ogden v. Saun- 
ders, 12 Wheat. 358. Boyle v. Zacharie, 6 Pet. 348. Sto- 
ry’s Com. on the Cons. §1384. When the case of Boyle v. 
Zacharie & Turner came on for argument, an inquiry was 
made of the court, whether the opinion of Mr. Justice John- 
son, delivered in the case of Ogden v. Saunders, 12 Wheat., 
was adopted by the other judges, who concurred in the judg- 
ment in that case. Chief Justice Marshall answered, that the 
judges who were in the minority of the court, upon the general 
question as to the constitutionality of state insolvent laws, 
concurred in the opinion of Mr. Justiee Johnson, in the case 
of Ogden v. Saunders. That opinion is, therefore, to be 
deemed the opinion of the other judges, who assented to that 
judgment. Whatever principles are established in that opinion, 
are to be considered no longer open for controversy, but the 
settled law of the court. The points established by the case of 
Ogden v. Saunders are, first, that insolvent laws, discharg- 
ing the obligation of future contracts, are to be deemed con- 
stitutional ; second, that they apply to all contracts made with- 
in the state between citizens of the state; third, that they do 
not apply to contracts made within the state, between a citi- 
zen of a state and a citizen of another state ; fourth, that they 
do not apply to contracts not made within the state. In all 
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these cases, it is considered that the state does not possess a 
jurisdiction co-extensive with the contract over the parties, 
and, therefore, that the constitution of the United States pro- 
tects them from prospective as well as retrospective litigation. 
The plaintiff in this action was not a citizen of Maryland, but 
of Pennsylvania. The insolvent laws, therefore, of Maryland, 
could not discharge his contract, under the constitution of the 
United States. It does not appear that the plaintiff volunta- 
rily made himself a party to the proceedings in insolvency, or 
accepted any dividend declared under them ; he has not, there- 
fore, abandoned his extra-territorial immunity from the ope- 
ration of the insolvent laws of Maryland. 38 Pet. 411. The 
other judges concurring, the judgment will be affirmed. 


BeELcHER, Respondent, vs. Scuaumpure, Appellant. 


1. Where the owner of real estate dies pending a proceeding by scire factas to 
enforce a mechanic’s lien, the suit must be revived against his heirs, and not 
against his personal representatives. 


“Appeal from St. Louis Circuit Court. 


This was a proceeding begun by the respondent to enforce a 
mechanic’s lien against real estate owned by C. W. Schaum- 
burg. Pending the suit, Schaumburg died, and the suit was re- 
vived against his administratrix, who was brought in by scire 
facias. 

C. B. Lord, for appellant. 

C. C. Carroll, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


1. A proceeding by scire facias to enforce a mechanic’s lien 
is strictly a proceeding under the statute against the realty. 
13—voL. XVIII. 
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No provision is made for reviving the suit, in the event of the 
death of the owner or person under whose contract the lien 
arose, and, in the absence of such provision, it remains to be 
determined against whom the revivor is to be had, if it be a 
proceeding that can be revived in any form. If the person 
owning the property at the time of the erection of the building 
died before any proceedings were instituted to enforce the lien, 
it would appear that the law contemplated proceedings against 
the person who took the title of the owner by descent or devise. 
The eighth section of the act for securing mechanics’ liens, (R. 
C. 735, ) provides for issuing ‘‘a secre facias against the origin- 
al debtor and against all and every person or persons owning 
or possessing the property against which he wishes to proceed, 
but no judgment to be rendered on the sczre facias shall au- 
thorize the issuing of any execution except against the prop- 
erty charged with the lien, or such part thereof as the court 
shall direct.”? This section would authorize a scire facias 
against any person who became the owner of the property after 
the lien commenced, and seems to indicate, very distinctly, the 
persons who are to be made parties to the proceeding when the 
original owner dies after a sc¢re factas has been issued against 
him. The whole act looks to the owner of the property as the 
party who is to be made defendant. As the administrator is 
in no sense the owner of the property, he is not the person to 
be made a party to the proceeding. The judgment to be ren- 
dered on the scire facias is not a judgment against the general 
assets of the estate, but is expressly, by the statute, confined 
to the property which is subject to the lien. The whole pro- 
ceeding, then, against the administratrix of Schaumburg, af- 
ter his death, was irregular, and no judgment could be lawfully 
entered against the property. The motion in arrest of judg- 
ment should, therefore, have been sustained. 

The judgment is therefore reversed, with the concurrence 
of the other judges. 
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Benny & Hovsr, Respondents, vs. PegraM & WHITMORE, 
Appellants. 


1. A factor cannot deliver the goods of his principal in payment of his own 
debts, so as to pass the title, notwithstanding the state of accounts between 
him and his principal, at the time, may be in his favor. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover a quantity of glass, which had 
been consigned by the plaintiffs, who were merchants in Pitts- 
burgh, to Love & Osborne, commission merchants in St. 
Louis, to be sold on account of the plaintiffs. ‘The glass was, 
by Love & Osborne, delivered to the defendants in satisfaction 
of their own debt. The defendants were informed by Love & 
Osborne that the glass did not belong to them. There was 
evidence tending to show that Love & Osborne were in advance 
to the plaintiffs when they received the glass. The court be- 
low refused to instruct the jury,that the plaintiffs’ right of re- 
covery would be affected by the state of accounts between the 
parties. 


Todd & Krum, for appellants. If the plaintiffs were in- . 


debted to Love & Osborne when the glass was received by the 


defendants, the latter are entitled to be subrogated to the rights 


of Love & Osborne. 

T. T. Gantt, for respondents, cited the following authori- 
ties: Martin v. Coles, 1 Maule &-8. 140. Shipley v. Ky- 
mer, ib. 484. Graham v. Dyster,6M. & 8. 14.- Daubig- 
ny v. Duval, 5 T. R. 604. 4B. & OC. 342. Fielding v. 
Kymer, 2 Brod: & Bing. 689. Kuckein v. Wilson, 4 Barn. 
& Ald. 448. McCombie v. Davis, T East, 7. Kinder y. 
Shaw, 2 Mass. 398. 1 Mason, 440. 4J.R.103. 6 Serg. 
& Rawle, 392. 7N.H. Rep. 446. Warner y. Martin, 11 
Howard, 209. 
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GAMBLE, Judge, delivered the opinion of the court. 


1. The only difference between this case and that of the same 
plaintiffs against Rhodes is, that, in the present case, reliance 
is placed upon the fact that, at the time the factors delivered 
to the defendants the goods of their principals, in payment of 
a debt due from themselves to the defendants, the factors were 
in advance to the principals to an amount equal to, or greater 
than the value of the property so delivered. It has been stated 
in Rhodes’ case, that, although a factor may sell enough of the 
goods consigned to him to reimburse himself for his advances, 
yet, such sale is to be a real sale, made in the usual mode, and 
not a delivery of the property to the creditor of the factor in 
payment of his debt. In the trust which a factor has to dis- 
charge for a distant principal, it is necessary that good faith 
to the principal should be observed, and it would be dangerous 
to allow him, under a power to sell, to use the goods as his 
own in paying his own debts ; and, in a case like the present, 
where a factor, in failing circumstances, delivers the goods of 
his principal to his own creditor in payment of his debt, it is 
not proper to allow the question of title to the property to de- 
pend on the then state of accounts between the principal and 
factor. If the principal has been satisfied for his whole con- 


signment, or has, with knowledge of the transaction between 


the factor and his creditor, ratified it, he has no right of ac- 
tion. The instructions refused by the court, on the part of 
the defendants, are not .critically examined, because, in the 
case, a8 made in the evidence, those given for the plaintiffs 
declared the law of the case correctly. The judgment is affirm- 
ed, with the concurrence of the other judges. 
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Frietcuer, Respondent, vs. St. Louis Marine Insurance 
Company, Appellant. 


1. An open policy of. insurance upon shipments gave a general privilege of 
reshipment. A boat upon which a particular shipment covered by the poli- 
cy was made, abandoned the voyage which she might have completed, and 
the goods, after some delay, were reshipped upon another boat. It was held, 
thatthe reshipment did not avoid the policy. If the delay was such a devia- 
tion as would avoid the policy, it could only be available to the insurers 
when relied upon in their answer. 

2. By the terms of an open policy, the risk commenced “ from and immediately. 
following the loading of the goods on board the beat or vessel,”? and contin- 
ued. “ until the arrival of said boat or vessel at the port of destination, and 
with reasonable time allowed to discharge the cargo.”’ Part of a particular 
shipment covered by the policy was discharged at the port of destination, 
but a reasonable time had not elapsed to discharge the remainder. It was 
held, that the risk did not cease as to the part discharged, unless it had been 
delivered to and received into custody by the consignee. 

3. What amounts to a delivery and acceptance is a question of fact for 


the jury. 


Appeal from St. Louis Court of Common Pleas. 


This was an action on an open policy, brought by Fletcher to 
recover the value of one hundred and forty-seven bales of hemp, 
indorsed upon the policy, and destroyed at the St. Louis levee 
by the great fire on the 17th of May, 1849. The plaintiff 
shipped the hemp from different points on the Missouri river, 
on board the steamboat Amelia, consigned to Yeatman, Pitt- 
man & Co., of St. Louis. The boat, with the hemp on board, 
proceeded to Jefferson city, where, on the 12th of May, she 
met the steamboat Kit Carson, and made a bargain with her to 
take the hemp on board upon her return trip, and carry it to 
St. Louis. On the 15th of May, the Kit Carson returned to 
Jefferson city, and took the hemp on board and proceeded with it 
to St. Louis. There was nothing in the condition of the Amelia, 
or of the river, to prevent her from completing the trip; and 
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was fear of the cholera, which was then raging in St. Louis. © 
The Kit Carson arrived at St. Louis on the morning of the 17th 
of May. Before the fire, one hundred and twenty-two bales 
of the hemp were placed out on the levee. The remainder was 
not put out for want of time. At night the fire broke out, 
which destroyed as well that which remained on the boat, as 
that which had been put out on the levee. There was evidence 
that the captain of the Kit Carson notified the consignees, 
about one o’clock on the 17th of May, that the hemp was ready 
to be delivered, and Pittman, one of the firm, came down to 
the levee, where the hemp was being put out. All the hemp 
consigned to Yeatman, Pittman & Co., including that of plain- 
tiff, and also thirty-three bales belonging to another consignor, 
was being put out in one pile, without being assorted. Pitt- 
man objected to this, and the captain said.he would send hands 
to help him assort it. Pittman then sold the thirty-three bales 
which did not belong to plaintiff, and they were carried away 
before the fire. The hemp of plaintiff consisted of three dif- 
ferent lots, having different marks. Pittman employed weigh- 
ers, who weighed the hemp that was sold, and piled up, assort- 
ed and weighed that portion of plaintiff’s hemp that was put 
out. There was evidence tending to show that, by the custom 
prevailing at St. Louis, these acts amounted to a delivery of | 
the portion put out, and evidence tending to show that no such 
custom existed. _ 

The policy upon which plaintiff’s shipments were indorsed, ’ 
insured against the usual perils of the river and against fire, 
‘¢ beginning the adventure upon said property, from and im- 
mediately following the loading thereof on board the boat or 
vessel, and so shall continue and endure until the arrival of the 
said boat or vessel at the port of destination, and with reason- 
able time allowed to discharge the cargo.”? The shipments 
that might be indorsed on the policy were stated to be ship- 
ments. ‘‘ from Lexington or any landing on the Missouri river, 
to any other point on said river, St. Louis, Pittsburgh, New 
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Orleans, or any other landing on the Mississippi cr Ohio rivers, 
and to the Atlantic cities, by way of New Orleans, Pittsburgh, 
Cincinnati and the lakes, or Chicago and the lakes, with privi- 
lege of reshipping, at all times and places, on good sail ves- 
sels or steamboats, or upon keel boats in the Ohio in low 
water,” &c. 

The court instructed the jury that the risk did not terminate 
as to the part of the hemp landed, unless it had been received 
or accepted by the consignee, or unless a reasonable time had 
elapsed for the discharge of the remainder of it. 

The court further instructed the jury that a delivery accord- 
ing to the custom of the port, if such custom was shown, ex- 
onerated the defendant as to the part delivered. 

The court refused to instruct that the delay and reshipment 
at Jefferson city discharged the defendant. 

The jury found a verdict for the plaintiff for the whole 
amount claimed, and the defendant appealed. 

Haight & Shepley, for appellant. 1. The unnecessary delay 
and reshipment at Jefferson city amounted to a deviation, and 
discharged the underwriters. 7 Cranch, 26. Hughes on Ins. 
129. 1 Arnold on Ins. 389. 8 Kent’s Comm. 6 East, 54. 
1 Phillips on Ins. 512, 518. 8 B. & C. 119. 7 Mann. & 
Gran. 328. Park on Ins. 652. 7 Mo. 381. See particularly, 
3 Mees & Wels. 49. 2. The underwriters are discharged from 
any liability for that portion of the shipment which had been 
landed on the levee. The words usually inserted'in policies 
are, ‘* until the same shall be there discharged and safely 
landed.”? The words in this policy are obviously intended to 
shorten the period during which the insurer continues liable, and 
not to enlarge it. The risk continues until the goods are 
discharged, ¢f they are discharged within a reasonable time. 
What, then, is a discharge from the boat? Obviously, a delive- 
ry to the consignee is not necessary. The liability of the insurer 
has no connection with that of the carrier; for it is admitted 
on all hands that, if all the goods are landed, the insurer’s lia~ 
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bility terminates, whether there has been a delivery to the con- 
signee or not. The plain construction of the policy is, that 
the instant any portion of the goods ceases to be exposed to 
the perils against which they are insured while on the water, 
the risk on that portion terminates. 3 Camp. 161. 1 Burr. 
84. 8 Cranch, 84. 5 Binney, 595. 1 Arnold, 432. The 
cases of Gardner v. Smith, 1 Johns. Cases, 141, and Tiernay 
v. Etherington, cited 1 Burr. 341, do not sustain the ruling 
of the court below. If the principle is correct that the liabili- 
ty of the insurer did not terminate until all the hemp was dis- 
charged, then it ought to be true that it did not begin until it 
was all loaded on board; and how would it be if the boat had 
burned after part of the hemp was loaded on board, and be- 
fore all of it was? If it is true that the risk cannot be ap- 
portioned, the insurer would not be liable in such a case. 3. 
The court should have instructed the jury that the hemp placed 
on the levee had been delivered to the consignee. 1 Rawle, 
203. 4 Bos. & Pul. 16. 4 Pick. 371. 1 Denio, 45. 1 
Mees. & Wels. 173. 5 Binney, 595. 17 Wend. 305. 57. 
R. 897. 

Glover & Richardson, for respondent. 1. The policy 
expressly gave the privilege of reshipping. 2. The question 
of delivery was properly left to the jury, being one of fact; 
they have found against the defendant, and this court will not 
disturb their verdict. 8. It was proved that a reasonable time 
had not elapsed for the discharge of the plaintiffs hemp, before 
it was burned. Placing part of a shipment on the levee, the 
balance remaining in the boat, was not a discharge of any part, 
unless the part put on the levee was accepted by the consignee. 
He is not bound to receive portions of his consignment. The 
risk continued on the whole until the whole was discharged, or 
until a reasonable time to discharge it had elapsed, and not 
merely while it was in transitu. Gardner vy. Smith, 1 
Johns. Cases, 141. 
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RyLAnD, Judge, delivered the opinion of the court. 


1. The questions, as they appear in this case, are mainly in 
regard to what constitutes a delivery, and whether reshipment 
makes the policy void. I will dispose of the last question first. 
This was an open policy, in which the plaintiff, Fletcher, was 
insured in the sum of fifty thousand dollars, lost or not lost, 
for account and risk of whom it may concern, on such ship- 
ments as he may make, or may be made and indorsed thereon, 
of produce, stock, merchandise or other commodities, from the 
_ first day of February, 1849, to the first day of December, 
1849, from Lexington or any landing on the Missouri river, to 
any other point on said river, St. Louis, Pittsburgh, New Or- 
leans, or any other landing on the Mississippi or Ohio rivers ; 
and to the Atlantic cities by way of New Orleans, Pittsburgh, 
Cincinnati and the lakes, or Chicago and the lakes, with privi- 
lege of reshipping at all times and places, on good sail vessels 
or steamboats, or upon keel-boats on the Ohio in low water, 
&c. This was a shipment of hemp from Dover landing, on 
the Missouri, and from Waverly, on the Missouri river, on 
the steamboat Amelia to St. Louis. The Amelia reshipped 
the hemp at Jefferson city, on the Missouri river, on board the 
steamboat Kit Carson. 

The petition of the plaintiff states this fact of reshipment 
on the Kit Carson at Jefferson city, and the answer sets up 
this reshipment as a deviation and avoidance of the policy. 
The words of the answer on this point are as follows: ‘‘ That 
upon said shipment being made upon said steamboat Amelia, 
the said plaintiff received from said boat a bill of lading there- 
for, which bill of lading is now in the possession of said plain- 
tiff, and which the said defendant requires to be produced by 
him on the trial of said cause ; that by the said bill of lading, 
no privilege of reshipping upon any other boat was given to 
said steamboat Amelia, but the contract between the said plain- 
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tiff and said steamboat was, that the same should be carried by 
said steamboat Amelia to St. Louis; that if said steamboat 
Amelia had faithfully performed her contract in that behalf, no 
accident by fire would have occurred to said hemp; but that the 
said steamboat, after having proceeded on her said voyage as 
far as Jefferson city, in violation of her said contract, and to 
the prejudice of the rights of said defendant, did, at the said 
port of Jefferson city, reship the said merchandise on board 
of the steamboat Kit Carson, though said steamboat Amelia 
was not compelled thereto by any unavoidable dangers of the 
river, nor by fire. Defendant states that by reason of said 
transhipment, the said hemp ceased to be covered by said poli- 
cy ; the said defendant states that, in the first place, by reason 
and means of said transhipment of said hemp from said steam- 
boat Amelia, the same ceased to be covered by said policy, and 
all liability of said defendant on account of the same was 
ended,” 

Now to this answer it may be said that, by the very terms of 
the policy, this privilege is given: ‘‘ to reship at all times and 
places’’—words sufficiently comprehensive to include this re- 
shipment. This policy was designed by the parties to be full, 
broad and ample enough to protect the property shipped by the 
plaintiff to the amount specified, and between the times speci- 
fied. This reshipment, then, cannot be claimed as a deviation 
under this policy, and the answer does not set up nor rely upon 
the delay or stopping of the Amelia, or upon her abandonment 
of the voyage at Jefferson city, even if that would benefit the 
defendant. Upon this point then, it is the opinion of this 
court, that the court below committed no error. 

2. On the second point, as to the delivery of the goods, and 
whether a landing of the hemp in part exonerates the company 
of underwriters or not. In the opinion of this court, a landing 
of a part of the cargo insured, will not exonerate the Insurance 
company from a loss incurred on such part, unless that part 
had been received by the consignee into his own custody. The 
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boat or vessel cannot split up the liability of the insurers or the 
rights of the assured in this manner, by delivering a portion of 
the cargo. The duty of the boat is to land safely the property 
carried, in a reasonable time. To land the hemp which it was 
carrying for the assured in this case, does not mean only a 
portion of the hemp. 

In Smith v. Gardner, 1 Johns. Cases, 141, Lansing, 
chief justice, said: ‘‘ On account of the nature of the voyage, 
the insurance, in point of time, was extended twenty-four 
hours after the goods should be landed. A protection against 
the risk of seizure until they should be landed, was a direct 
and important stipulation in the contract, and the insurance 
being entire, we are of opinion that the risk continued on the 
entire goods until twenty-four hours after all of them were 
landed. ‘This is the correct sense of the terms of the policy, 
and it would be inconvenient to admit a different construction. 
The risk cannot reasonably be divided and applied to separate 
parcels. It would be difficult, if not impossible, under the usual 
circumstances of such a voyage, to descend to the minute de- 
tails which would be requisite, and to distinguish the precise 
time of landing each article.” 

‘¢ The undertaking of a common carrier to transport goods to 
a particular destination, necessarily includes the duty of deli- 
vering them in safety, and his obligation is to deliver them 
safely at all events, excepting the goods be lost by the act of God 
or the public enemy. Itis not enough that the goods be carried 
in safety to the place of delivery, but the carrier must, and 
without demand upon him, de/iver; and he is not entitled to 
freight until the contract for a complete delivery is performed.” 
Angel on Com. Carriers, sec. 282. ‘‘ When the responsibility 
has begun, it continues until there has been a due delivery by 
the carrier, or he has discharged himself of the custody of the 
goods in his-character of common carrier.” 2 Kent’s Com. 604. 
4 T. R. 581. In order to discharge the master from his re- 
sponsibility, he must allege and prove, either that he delivered 
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the goods to the consignees, ‘‘ according to.the express terms 
of the bill of lading, or else that he delivered them according to 
the practice and custom usually observed in the port of delive- 
ry.” 2 Arnold on Ins. 779. The risk of the vessel is at the 
charge of the insurers until her entry into port, and the risk of 
the goods until they have been landed on the quay at the place 
of their destination. Emerigon, 586. 

3. But we know of no general rule of law which governs the 
delivery of goods under a bill of lading, where such delivery is 
not expressly in accordance with the terms of the bill of lad- 
ing, except that it must be a delivery according to the practice 
and custom usually observed in the port or place of delivery. 
The custom contended for, that the landing of a part of the 
cargo is the landing of the whole, and consequently a discharge 
of the risk on the policy, is very much of kin to the custom set 
up in the case of Yates v. Pym, 6 Taunton’s Rep. 446, 
which was an action on a warranty given on a sale of prime 
singed bacon. Evidence was offered to show that, by a prac- 
tice in trade, bacon to a certain degree tainted, was received 
as prime singed bacon ; and of another practice by which the 
purchaser was precluded from all remedy, if he did not 
promptly discover the objection and point it out. Heath, J., 
rejected this evidence. Gibbs, chief justice, said: ‘‘I can- 
not think that any custom of trade can be admissible to prove 
the proposition contended for.”? Now the receiving of any part 
of the cargo by the consignee into his own custody and charge, 
should operate to discharge the risk upon somuch. Here, un- 
der very favorable instructions for the defendant, this delivery 
and reception were left to the jury. They heard all the evi- 
dence ; they were competent to understand and determine this 
matter aright. The judgment of the court is, with the coneur- 
rence of Judge Scott, affirmed. Judge Gamble not sitting. 
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STATE, TO UsE oF Sty, Plaintiff in Error, vs. Sremman & 
LauMaN, Defendants in Error. 


1. Case not properly saved. 


Error to St. Louis Court of Common Pleas. 


This was a suit on an attachment bond, executed by Stein- 
mann, as principal, and Lauman, as security, to enable the 
former to sue out a writ of attachment against Eli Sly. The 
plaintiff claimed damages to the amount of $1,200. The de- 
fendants filed a motion to strike out a part of the plaintiff’s 
petition, which was sustained. This motion is set out in the 
opinion below. There is nothing in the record sent up to indi- 
cate what portion of the plaintiffs petition was stricken out, 
nor does it appear that any exception was taken to the action 
of the court.in sustaining the motion to strike out. 

The case was tried by the court and resulted in a judgment 
for the plaintiff for sixty dollars, to reverse which, plaintiff 
sued out a writ of error. No motion for a review of the find- 
ing by the court was made below. 

H. NM. Hart, for plaintiff in error. 

C. C. Simmons, for defendants in error. 


RranD, Judge. The only question presented to this court 
by the counsel for the plaintiff in error, is the legality of the 
decision of the court below in sustaining the defendants’ mo- 
tion to strike out a part of the plaintiff’s petition. The motion 
of the defendants, to strike out, is as follows: ‘‘ And now 
come the said defendants and move the court to strike out all 
of that portion of said plaintiff’s petition contained in and fol- 
lowing after the seventh line, on the fourth page of the plain- 
tiff’s petition, to the ninth line of the last page thereof, for the 
reason, that the claim for damages set forth in the above men- 
tioned portion of said petition, is, in all respects, of such a 
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nature, being merely speculative, imaginary, remote and illegal, 
that the same cannot be lawfully claimed or adjudicated upon, 
nor can the same be proper subject matter for trial in this cause.” 
It is impossible for this court to see what part of the said peti- 
tion was stricken out, as the line and page cannot be ascertained 
from the record now before the court. From the record, it 
appears, that this motion was sustained, but there is no excep- 
tion taken to this decision of the court below. The case was 
afterwards submitted to the court, and there is a finding of 
facts, which authorizes the judgment given, and no application 
for a review. There is nothing, then, which this court can 
notice as error. ‘The judgment is therefore affirmed, tlie 
other judges concurring. 


Hatry, Defendant in Error, vs. Scort, Plaintiff in Error. 


1. It is not the practice of the supreme court to award damages upon the 
affirmance of a judgment, when the case has been appealed without a 
supersedeas. 


Error to St. Louis Court of Common Pleas. 


H. M. Hart, for plaintiff in error. 
M. L. Gray, for defendant in error. 


GaMBLE, Judge, delivered the opinion of the court. 


Haley filed his petition against Scott and another defendant, 
Otis, alleging that they were partners, composing a firm in 
Boston called ‘‘ Otis & Co.,”? and another firm in St. Louis 
called ‘‘ Scott & Otis ;?? that he sold to Otis & Co. merchan- 
dise to the amount of $434 73, for which Otis & Co. gave their 
notes ; that the notes not being paid, another note was execu- 
ted in the name of Scott & Otis and the first surrendered ; that 
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this note not being paid, was given up by the plaintiff and an 
order was taken from Otis & Co. upon Scott & Otis for the 
amount, with interest, to be paid in goods at St. Louis ; that 
Scott & Otis refused to accept the order or deliver the goods, 
although demanded. The suit, as to Otis, was dismissed, ard 
Scott answered, denying that he was a partner of the firm of 
Otis & Co., and alleging that, if Otis & Co. had purchased any 
goods of the plaintiff, they had executed notes in satisfaction 
of the original indebtedness, and further alleging, that a part 
of the purchase made from the plaintiff, if any was made, was 
for the private use and account of the partner, Otis, and that 
Scott had refused to accept the order drawn by Otis & Co. on 
Scott & Otis, for two reasons: first, because a part of its con- 
sideration was for the goods bought by Otis for his individual 
use; and second, because Scott was not a partner of the firm 
of Scott & Otis. The trial was before the court and the evi- 
dence is preserved in a bill of exceptions, which was taken to 
the refusal of the court to grant a review. The court found all 
the facts stated in the plaintiff’s petition. No evidence was 
given to show that Otis had purchased any goods for his indi- 
vidual use, nor that any notes were accepted in satisfaction of 
the original purchase, and the evidence is conclusive, that the 
defendant, Scott, was a member of both the Boston and St. 
Louis firms, which were composed of the same persons. The 
court gave judgment for the amount of the order, which includ- 
ed the amount of the original purchase. 

1. There is, really, no question of law presented in the 
case, and there is no doubt that the evidence warranted the 
judgment. The defendant in error asks that damages may be 
awarded on the affirmance of the judgment. It is not accord- 
ing to the practice of the court to award damages when the case 
is brought here by writ of error, unless a supersedeas has been 
obtained. We give damages when the party, by appeal or su- 
persedeas, prevents the collection of the amount recovered. 

Let the judgment be affirmed. 
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CaRTER, Respondent, vs. Harber & PELHAM, Appellants. 


1. Where a note given for a quit claim deed was payable unless the grantees 
should within twelve months establish that the grantors had no title, #t was 
held, that if the grantees failed to establish the want of title within twelve 
months, they could not afterwards set the same up as a defence to the note 
by way of failure of consideration. 


Appeal from St. Louis Court of Common Pleas. 


Krum & Harding, for appellants. 
Blennerhassett & Shreve, for respondent. 


RYLAND, Judge, delivered the opinion of the court. 


Henry Harber and Andrew J. Pelham, on the 17th day of 
October, 1848, at Collinsville, made their promissory note, as 


follows : 
‘¢ Collinsville, October 17th, 1848. 


‘¢Twelve months after date, for value received, we or either 
of us promise to pay William Matthews and Charles D. Wil- 
loughby, or their order, the sum of eight hundred.and sixty 
dollars, as witnesseth our hands this date first above written. 

Henry Hanser, 
A. J. Prima.” 

‘+ For value received in full, we do hereby assign the above 
note to Henry J. Carter, this 8th April, 1551. 

‘¢ Wa. J. Matruews and Cuas. D. WILLovGHBY.” 

On this note, Carter filed his petition in the St. Louis Court 
of Common Pleas against the defendants, Harber & Pelham, at 
the September term, 1851. 

The defendants answered the petition of the plaintiff, and 
admit that they made the promissory note in said petition men- 
tioned, but deny that they ever received any value for the same. 
They stated that they knew nothing of the assignment of the 
note, and having no belief as to it, required proof. 
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They also stated that the said note was made by them and 
delivered to the payees aforesaid, under an agreement that the 
same should be paid only upon a certain condition, and other- 
wise should be void and of no effect; that, according to the 
terms of said agreement, the consideration of said note has 
wholly failed. The defendants, therefore, deny that they owe 
the plaintiff the said note, or any part thereof, and ask judg- 
ment of the court for their costs herein expended. The de- 
fendants filed a copy of the agreement mentioned in their an- 
swer. The case was submitted to the court without a jury. 
The court found that the defendants were indebted to the plain- 
tiff, and rendered judgment against them in his favor, for the 
sum of one thousand and twenty-three dollars and forty cents. 

The following was the finding of the court: ‘‘ The court 
finds the facts to be as follows: that the note sued on was 
assigned to the plaintiff ; that the same was for a valuable con- 
sideration; that said Harber did fail to make it appear, by due 
course of law, within twelve months from 17th October, 1848, 
that William Matthews and Charles D. Willoughby, and their 
lawful wives, had no claim, as heirs, to the tract of land men- 
tioned ; whereupon the court declares, that the plaintiff is en- 
titled to recover the debt and interest.”” Judgment was given 
for $1,023 40. 

Motion for review was made and overruled. The defend- 
. ants excepted, and bring the case here by appeal. 

The following is the agreement set up in defendants’ answer, 
as it appears in the bill of exceptions : 

‘¢ State of Illinois, 
‘¢ Madison county. 

‘¢ This certifies that we, the undersigned, have this 17th day 
of October, A. D. 1848, received an obligation, signed by 
Henry Harber and A. J. Pelham, for the sum of eight hun- 
dred and sixty dollars, payable twelve months from date, which 
note or obligation was given in consideration and in conse- 
quence of the undersigned and their wives having this. day 
14—VoL. XVIII. 
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given to the said Henry Harber their quit claim deed to the 
fractional section seven, in township two north of range eight 
west, containing three hundred and thirty-four acres and thir- 
ty-four-hundredths of an acre, and lies in St. Olair county, 
and state of Illinois: Now, it is expressly understood, that if 
the said Henry Harber shall fail to make it appear, by due 
course of law, within twelve months from this date, that the 
undersigned and their lawful wives have no claim, as heirs, to 
the foregoing and described tract of land, then in case of such 
failure on the part of said Henry Harber, the said note or ob- 
ligation shall faithfully be paid. In testimony whereof, we 
have hereunto set our hands, this 17th day of October, A. D. 
1848. (Signed, ) | 
‘¢ Wa. Matruews and Cas. D. WitLovcusy.” 

The defendants then offered to read in evidence certain de- 
positions filed in the case, on their part, for the purpose of 
showing, according to the terms of said agreement, that neither 


‘said Willoughby nor Matthews, nor the wife of either, had, at 


the time of the execution of said note, any claim, as heirs, ‘to 
the ‘tract of land described in said agreement, ‘and in which 
agreement it is admitted by the said Willoughby and Matthews, 
that the consideration of said note was the execution by the 
said Willoughby and Matthews and their respective wives, of a 
quit claim deed for the ‘said tract of land. To the reading of 
said depositions the plaintiff objected, which objection the 
court sustained. The defendants excepted. 

1. From this statement, it appears that the rejection of the 
depositions offered by defendants below forms the principal 
ground on which they rely for reversal. ‘ These depositions do 
not appear on the record, and it is out of the power of this 
court to know what the facts deposed to were, otherwise than 
by the statement in the bill of exceptions, that the defendants 
offered depositions for the purpose of showing that neither 
Willoughby nor Matthews, ‘nor their wives, had any claim, as 
heirs, to the tract of land described in‘said agreement. 
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Take the most favorable view of these depositions allowed 
by the bill of exceptions, and let them be received in evidence, 
they do not prove a compliance with the agreement by which 
the note was to be discharged. It is obvious that these parties 
dealt about a disputed or uncertain title to the land mentioned. 
The agreement shows that the note was given for and in con- 
sideration of the quit claim deed of Willoughby and Matthews, 
and their wives, to the tract of land mentioned in the agree- 
ment, to said Henry Harber. Now the obligors in the note 
' undertake to pay it, well knowing its consideration, unless said 
Henry Harber shall, by due course of law, ‘within twelve 
months, show that neither Willoughby nor Matthews, nor their 
wives, had any claim, as heirs, to ‘the land mentioned in ‘the 
quit claim déed. The obligors not only give their note, but 
they take upon themselves the burthen of proof that the ob- 
ligees and their wives have no claim, as heirs, to the land, and 
this, too, by due course of law, and within twelve months. 
Unless this is done, the note shall'be faithfully paid. 

Now there cannot be a failure of consideration in a note ex- 
ecuted for a quit claim deed to a tract of land, in ordinary 
cases, according to the common understanding of the terms, 
there being no fraud’ nor fraudulent representations ; for, 
whatever title the grantor in such a deed has, whether good or 
worthless, the grantee agrees to pay so much; the grantee will 
not then be permitted to allege a want of consideration, when 
he finds the title worthless, in bar to an action for the purchase 
money. Suppose in the case before the court, there had been 
no other agreement than the purchase of the title of Willough- 
by and Matthews and of their wives, to the land, and the execu- 
tion of the quit claim deed to Harber, and the note for the 
purchase money due in twelve months; at the maturity of the 
note, Harber finds the grantors had no title to the land; could 
this be a defence to a suit on the note? Can it be said, that 
the consideration of such an agreement has failed? ‘The 
grantors, in a quit claim deed, have no title; well, what did 
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they sell? Their title, whatever it might be, good or bad, or 
nothing., It was supposed to be as much in the knowledge of 
the grantee as grantors; he ran the risk of title, whatever it 
might turn out to be; he gave his note for the quit claim deed, 
and he’ must pay it. Now does the strange and singular 
agreement in this case, change the liability of the obligors? 
What is the effect of this agreement? Without it, the oblig- 
ors were bound to pay; with it, the obligors had the power to 
avoid the payment, upon condition that in twelve months from 
the date, by due course of law, they could show that the grant- 
ors and their wives had no claim to the land sold, as heirs. 
This condition, then, was for the benefit of the grantees ; if they 
fail to comply, the contract is obligatory and may be enforced. 
It is their agreement, and as they made it, they must abide by 
it. Its strange and unusual terms and stipulations do not au- 
thorize the courts to change the contract of the parties. 

The judgment of the court below must be affirmed, and the 
other judges concurring, is affirmed. 


Franciscus et al., Appellants, vs. Bripges & CarRoL., Re- 
spondents. 


1. R seems, that a suit may be commenced against several defendants by at- 
tachment as to some and by summons as to others. 

2. Where a suit was thus commenced, and there was personal service and a 
general judgment against all the defendants, which was afterwards set aside 
as to one of them on his application, it was held erroneous for the court to 
dismiss the action as to him, upon the ground of the separation. The new 
code contemplates different judgments in the same action. : 


Appeal from St. Louis Circuit Court. 


Leslie & Barrets, for appellants. 
7. B. Hudson, for respondents. 
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GAMBLE, Judge, delivered the opinion of the court. 


The plaintiffs filed their petition against Bridges and Carroll, 
and having filed an affidavit that Carroll had fraudulently con- 
veyed his property so as to hinder and delay his creditors, 
caused an attachment to issue against him and a summons 
against Bridges. The writ having been served upon the de- 
fendants as a summons, and by attaching the property of 
Carroll, a judgment by default was entered, and afterwards, on 
motion of Carroll, the default, as to him, was set aside, and he 
filed a plea in the nature of a plea in abatement under the stat- 
ute. The jury being sworn to try the issue on this plea, and 
having heard a part of the evidence, the defendant, Carroll, by 
his counsel, moved the court to dismiss the case out of court, 
as to him, because it had been commenced by attachment 
against one defendant and summons against the other, and 
there was on the record a judgment against Bridges, the other 
defendant, in full force. This motion was sustained, and the 
cause dismissed as to Carroll. 

1. Although the institution of a suit against several defend- 
ants, by suing out the ordinary process of summons against 
some of them and attachment against others, is a novelty in our 
practice, yet we are not prepared to admit that the practice is 
improper. The writ of attachment, under our law, contains a 
clause of summons which is to be served just as the ordinary 
writ is executed, and in this case both defendants were thus 
summoned. 

2. But in this case, after a judgment was entered upon 
the personal service, against both defendants, which warrant- 
ed a general execution against both, the defendant, Carroll, 
upon his affidavit, has the judgment set aside as to him- 
self, and proceeds to make his defence. As he had thus 
become separated from his co-defendant, upon his own appli- 
cation, and was making his separate defence, it was erroneous 
to permit him to make the very separation which he had pro- 
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cured, the ground. of his. discharge from the action. Whether 
the court should have permitted him to open the judgment, as 
to himself, and leave it-in force as to his co-defendant and 
partner, is a question not necessary now to be noticed ;; but 
after his motion was granted, it surely should not have been 
permitted to become the ground on which he was to be discharg- 
ed from the action. Under the new code, article seventeen, sec- 
tion one, judgment may be rendered against. one or more of 
several defendants ; and, therefore, when the parties were se- 
parated, as in this case, the proceeding against Carroll should. 
have been conducted. as if he had been sole defendant. That 
section contemplates different judgments in the same action. 

The judgment is reversed and the cause remanded for further 
proceedings. The other judges concur, 





THe Pacwric Rartroad, Plaintiff in Error, vs. RensHaw, De- 
fendant in Error. 


1. The charter granted to the Pacific railroad in 1849, was subject to the gen- 
eral law concerning corporations of 1845, which gave the legislature power 
to alter, suspend or repeal all charters thereafter granted. A person who 


- subscribed ‘for stock under the original charter will not be discharged from 


his liability to pay for it, by a subsequent legislative alteration of the char- 
ter without his consent, the general object of the corporation remaining 
unchanged. 

Qu. Whether the legislative contro] would extend to an entire change in the 
character and objects of the corporation ? 


Error to St. Louis Court of Common Pleas. 


This was an action brought by the Pacific railroad, a torpo- 
ration, to recover calls upon stock subscribed by Renshaw, and 
which he refused to pay. There was a judgment for the de- 
fendant, and the plaintiff appealed. The defence relied upon 
appears in the opinion of the court. 
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Glover & Richardson and 7’. Polk, for plaintiff in error. 
It:is.a principle. well grounded, both. in law and reason, that 
partnerships or private joint stock companies, acting under 
corporate powers, have no authority to change their fundamen- 
tal articles, or to. appropriate funds, that have been procured by 
them for a specific purpose to a wholly different purpose, so as 
to. be binding on the members thereof, without their consent, 
Gow on Partnership, 576. Ware v. Grand Junction Water 
Co. 2 Russ. & Mylne, 461. Union Lock and Canal Co. vy. 
Towne, 1 N. H. Rep. 44. Hartford and N. H. Railroad 
v. Crosswell, 5 Hill, 885. 8 Eng. Law and Eq. Rep. 144, 
4J.C. R. 578. Cooper’s Eq. Rep. TT. 1 Railway Cases, 
153. This assent may be express or implied. Express, when 
the change is allowed to be made, either by a provision insert- 
ed in the original constitution of the company and in anticipa- 
tion thereof, or by a positive ratification after the fact, Im- 
plied, when the alteration is such as.to do no violence to the 
obvious intent and purpose originally contemplated. In this 
case, there was both express and implied assent. 1. The al- 
teration is such as to do no violence to the object defined in 
the original charter. The great object in view was, to con- 
struct a railroad to the western boundary of the state, with a 
view to its extension to the Pacific ocean. Jefferson city was 
not a terminus of the road, but an intermediate point. The al- 
teration of an intermediate point is not material, and is fully 
within the power’ of the legislature. Barret v. Sangamon 
and Jlton Railroad Co. 13 Ill. Rep. 505. 9 Ohio, 1386. 2 
Penn. Rep. 470. Gray v.. Monongahela Navigation Co. 
2 Watts & Serg. 156. 2 Pen. & Watts, 466. 8 Mees. & 
Wels. 803. 6 Bingham’s New Cases, 135. 5 Hill, 385. 
Clemens v. Central Plank Road Co. 16Mo. Rep. Itis true, 
there are decisions which go far enough to show that, in this 
case, the alteration is such as to entirely change the original 
work, and thus absolve the shareholders who have not assented 
to it from their liability. 8: Mass. 268. 10 ib. 384.. But it 
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is believed these cases do not set forth the true rule of law. 
Z. The seventh section of the act concerning corporations (R. 
C. 1845) declares that every corporation hereafter granted 
shall be subject tp alteration, suspension and repeal, in the dis- 
cretion of the legislature. Corporations purely of a public na- 
ture have always been subject to the absolute power of the 
legisleture. 9 Cranch, 52. 4 Wheat. 518. 3 Story on the 
Cons. 258. 1 Tucker’s Comm. 161. The clause in the gen- 
eral law of 1845 was part of the original charter of this cor- 
poration, and was intended to place it on the footing of a pub- 
lic corporation, in reference to the power to suspend, alter or 
repeal. It is to be taken as entering into the contract of the 
defendant, when he subscribed for his stock, and he cannot 
complain that the legislature has exercised the control over the 
charter, to which it was subject when he became a member of 
the corporation. 4 Wheat. 708. 23 Maine, 318. 1 Paige’s 
Ch. Rep. 108. Angel & Ames on Corporations, 732. 2 Kent’s 
Comm. 272, 306-7. 

Geyer §& Dayton and A. H. Buckner, for defendant in 
error. The changes in the charter, by the amendments of 
1851, so materially alter the contract between the subscribers 
and the company, as to release the former from their subscrip- 
tions. Grant on Corporations, 19. Collyer on Partnership, 
641. Livingston vy. Lynch, 4 J. C. R. 578. 5 Hill, 383. 
8 Mass. 268. 10 ib. 384. 1N.H.Rep. 49. 2 Penn. Rep. 
184. Angel & Ames on Corporations, 483, (8ded.) Davis 
v. Hawkins, 3 Maule & 8. 488. Stevens v. Rutland & B. 
R. Co., Law Register for January, 1853. The reservation in 
section seven, article one, of the act concerning corporations, 
(R. C. 1845) of the power to alter, &c., in the discretion of 
the legislature, is a mere reservation of political power. Un- 
der it, the legislature may utterly destroy the value of a fran- 
chise granted to a corporation, either by modifying it or taking 
it away entirely, but they cannot compel the corporators to use 
the franchise as modified. If a majority of the corporators 
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consent to the change, ‘it would still be at the option of any 
one not consenting to abandon the contract altogether. No 
one could be compelled to remain in the corporation after the 
terms of his connection were materially changed. The reser- 
vation of the power to amend a charter accomplishes nothing 
more than might have been done before, with the assent of the 
corporation. That is, a change may be made without the con- 
sent of the corporation, and with the same effect precisely as 
if the assent had been given. Therefore, as between the stock- 
holders and the corporation, the effect is the same as if the pow- 
er had not been reserved, but the amendment assented to by the 
corporation. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The railroad company was incorporated by an act approv- 
ed 12th March, 1849, with power to construct a railroad from 
the city of St. Louis to the city of Jefferson, and thence to 
some point in the western line of Van Buren county, in this 
state, with a view that the same may be hereafter continued 
westwardly to the Pacific ocean, and with authority to extend 
branch railroads to any point in any of the counties in which 
said road may be located. The charter thus granted was sub- 
ject to the provisions of the general act concerning corpora- 
tions, (R. C. 230, ) the seventh section of which provides : ‘‘ The 
charter of every corporation that shall hereafter be granted by 
the legislature, shall be subject to alteration, suspension and 
repeal, in the discretion of the legislature.” The defendant, 
Renshaw, became a subscriber for fifteen shares of the stock 
of the company under this charter. At a subsequent session 
of the general assembly, two acts were passed which, the de- 
fendant alleges, materially affected the powers of the corpora- 
tion, as conferred by the original charter, and discharged him 
from his subscription for stock. The first is the act of 22d 
February, 1851, which authorizes the company to accept bonds 
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which the state may issue for $2,000,000, and to dispose of 


the bonds and employ the money in the construction of the. 


road ; the road to be mortgaged for the principal and interest 
of the bonds, The second is the act of Ist March, 1851,. 
purporting to be an amendment of the charter in many impor- 
tant particulars, among which is the grant of authority to con- 
struct the road from St. Louis to any point on the western 
line of the state, on any route the company may select. Other 
alterations are made in the powers of the company, which are 
not necessary to be noticed here, because the questions in the 
case arise upon those here stated, as fully as upon any or all 
of the others. The act purporting to amend the charter was 
to be in force, from the time of its acceptance by a majority 
in number and interest of the stockholders. It has been ac- 
cepted. 

It seems to be supposed by. some persons, that acts of incor- 
poration are granted by the legislature as mere gratuities or 
favors to individuals, and that the state has no other interest in 
the matter, than to provide against any injury to the state or its 
citizens by the improper conduct of the bodies thus created. 





This is altogether a mistake. Corporations are created upon | 


considerations of benefit to the public. Enterprizes which can- 
not be successfully conducted by individual capital and energy, 
may be successful when the wealth and energy of a great num- 
ber of individuals shall be combined, and the state may be 
deeply interested in promoting such success. No person can 
fail to see that general prosperity results from the increased 
facilities of communication and transportation furnished by 
roads and canals, and from the promotion of commerce and 
manufactures. Nor can any person be ignorant that the incor- 
poration of companies has had a vast influence in advancing 


__ these great interests of society. 


When an act of incorporation has been passed, the legisla- 
ture cannot change any of its terms without the consent of the 
company, unless the power to make such change is reserved in 
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the act of incorporation itself, or is contained, asin the present 
case, in a general law authorizing such alteration in all char- 
ters not_expressly exempt from the operation of such general 
act. The powers, then, which the legislature could exercise, 
in altering, suspending or repealing the charter of the Pacific 
Railroad Company, under the general law relating to corpora- 
tions, were just as extensive as if the same words were inserted 
in the charter itself, and could be exercised upon the same con- 
siderations of public necessity or advantage. If, in the judg- 
ment of the assembly, the public interest required any altera- 
tion in the, charter, either by increasing or diminishing, or in 
any manner varying the corporate powers, such alteration could 
be made. Or it could be made by the abandonment of the con- 
trol, which, by the general law, had been reserved to the le- 
gislature, and so the charter would be altered. in the material 
feature of being no more subject to future alterations by the 
assembly. Into such a corporation, subject to such powers of 
legislative control, the defendant entered when he subscribed 
for stock in the company, and he cannot now be allowed to 
complain that the power has been exercised, nor is he, by the 
exercise of such power, discharged from his obligation to pay 
for the stock. 

This provision in our general law concerning corporations, 
has been introduced into our statutes from the laws of other 
states, and may be found in the statutes of Maine, from which 
we borrow it. In the case.of the Meadow Dam Co. v. Gray, 
80 Maine Rep. 548, the company sued one of its stockhold- 
ers to recover an assessment upon his stock. There seems to 
have been no pleadings in the case, and the different points in 
dispute between the parties were presented to the court upon an 
agreed statement. One of the questions was, whether the de- 
fendant, who had subscribed for stock under a charter granted 
in 1846, was discharged from his liability to pay for it by the 
fact that, by an additional act passed in 1848, the liability of 
the stockholders had been increased. Chief Justice Shepley, 
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in delivering the opinion of the court, says: ‘‘ The act of in- 
corporation was accepted and the subscription was made, with 
@ provision in the act, that it should be subject to all the duties 
and liabilities imposed upon corporations by the twenty-sixth 
chapter of the revised statutes. The twenty-third section of 
that chapter provides, that all acts of incorporation thereafter 
granted, shall at all times be liable to be amended, altered or 
repealed at the pleasure of the legislature. The defendant 
cannot, therefore, correctly allege that his liability has been 
increased without his consent. He consented to such action of 
the legislature by becoming a member of the corporation.” 
The fact that the charter of the Meadow Dam (Co. contained 
a clause that expressly subjected it to the operation of the gen- 
eral law, does not make the case any stronger than if such 
clause was not inserted, for the general law subjects all acts of 
incorporation to the power of the legislature, unless there is an 
exemption in the charter itself. 

2. We are not called upon to say whether, under the power 
reserved to the legislature, there may be an entire revolution 
in the character and objects of the corporation, such as chang- 
ing the railroad company into one which shall be entirely a 
manufacturing company. But in the present case, all the 
changes that have been made are such as an enlightened policy 
may well have suggested, as beneficial to the state at large, as 
well as to the company, and are such as preserve to the com- 
‘pany its identity and the character it had when first created. 

The judgment will be reversed, and the cause remanded for 
further proceedings, the other judges concurring. 





Hever, Appellant, vs. Rutkowski, Respondent. 


1. A purchaser at a trustee’s sale, the terms of which are cash, must pay 

the money within a reasonable time. If he fails to do so, upon a tender 
of a deed, a court of equity will not enforce a conveyance, upon a sub- 
sequent tender of the amount of his bid. 
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Appeal from St. Louis Circuit Court. 


Frémon & Reber, for appellant. 1. The alleged inade- 
quacy of price is no reason for refusing the decree. Harri- 
son v. Town, 17 Mo. Rep. 2. The fact that Kuntz paid the 
amount of the incumbrance after the sale, is immaterial, for as 
soon as the property was struck down by the auctioneer, the 
rights of the purchaser attached. Stine vy. Wilkins, 10 Mo. 
Rep. 94. 38. There was a sufficient memorandum of the sale 
to take it out of the statute of frauds. The auctioneer is the 
agent of both parties. 4 J. OC. R. 659. 7 Blackf. 568. 8 
ib. 109. 18 Metcalf, 388. That this is a proper case for 
enforcing a specific performance, see 11 Paige, 3852. 2 Story’s 
Eq. 85. 1 Sugden on Vendors, 507, 518. 2 Comstock, 
408. Conway v. Nolte, 11 Mo. Rep. 74. That there was 
no default on the part of the appellant until a deed was tender- 
ed, see 8 J. R. 550, 558. 11ib. 527. 20ib. 20. 4 Scam- 
mon, 267. It was the duty of the trustee to furnish a draft of 
the deed. 9 Wend. 68. 1 Scammon, 310. 1 Greene’s 
(Iowa) Rep. 33, 235. 

Glover & Richardson, for respondent. By the terms of 
the deed of trust and of the advertisement, the purchaser was 
required to pay at the time of the sale, and having failed to 
pay or to offer to do so, on that day or the next day, although 
notified to do so, the trustee had the right to treat the sale as a 
nullity, and to permit Kuntz to redeem. Courts of equity will 
not decree a specific performance, except in cases where. it 
would be strictly equitable to make such adecree. 2 Story’s 
Eq. §750, 751. 


Scorr, Judge, delivered the opinion of the court. 
Michael Kuntz and his wife conveyed a lot in trust to Louis 


Rutkowski, to secure to John U’Fallon the payment of nine 
hundred dollars. The money not having been paid in pursu- 
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ance to the terms of the trust, the lot was sold at public sale, 
in front of the court house, in St. Louis county, where Henry 
Heuer was the last bidder, at the sum of one thousand and eighty 
dollars. The sale took place on the 26th November, 1849. 
Rutkowski, the trustee, was attended at ‘the sale by Josiah 
Dent, who seemed to be the agent for John O’Fallon, and who 
superintended the sale. From him it appears that Kuntz was 
present at the sale and stated just before it commenced, that he 
had made arrangements to pay the debt. Dent advised him to 
buy in the property, that the amount of the debt would only be 
bid, and that he could bid any amount over that sum. The 
amount of the debt was bid; Kuntz bid three dollars over and 
Heuer bid five dollars more, and the property was knocked down 
to him at the sum of one thousand and eighty dollars. The 
property was worth between two and three thousand dollars. 
Heuer was told that he must call that afternoon and settle. 
The sale took place about twelve o’clock. Heuer came in the 
afternoon and informed the party that he would not be ready 
to pay that evening. Heuer was then told, that he would be 
waited for until ten o’clock the next day. He did not come ‘at 
ten o’clock the next day, but late in the afternoon of the second 
or third day after the sale he tendered a check by other per- 
sons for the amount of the purchase money ; this was refused 
and a deed for the property was tendered to Heuer. Late in 
the afternoon of the next day, Heuer met the agent and inform- 
ed him that he had the money and was on his way to the office 
to pay it. The money was refused, on the ground that Heuer 
had forfeited all his rights under the sale. A day or two after, 
Heuer made a formal tender of the purchase money. It was 
refused. At the several interviews with Heuer, he was inform- 
ed that Kuntz was ready to pay the debt for which his property 
had been bid off, and that if it could legally be done, the prop- 
erty would be saved for him, as it had been sold at a great 
sacrifice. Heuer was warned on the first day, by the agent, that 
if he did not come by ten’o’clock next day, the sale would be 
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cancelled and he would allow Kuntz to redeem. Kuntz paid the 
debt, interest and costs, but on what day it does not appear. 
It was not done, however, until Heuer’s rights were considered 
as forfeited. Kuntz called frequently to pay, but he was not 
permitted until Heuer’s right was deemed to be barred by rea- 
son of his neglect to comply with the terms of the sale. There 
was @ decree for the defendant. 

1. If Heuer, through the inadvertence of Kuntz, was placed 
in a situation in which he was enabled to make a large sum of 
money, at his expense, he was fully apprised of the ground on 
which he stood, and that if he wanted strict law he should 
strictly comply with the law. The terms of the sale were cash, 
and all that he could require was a reasonable time, under the 
circumstances, to comply with the conditions of it. The trus- 
tee was under no obligation to wait an indefinite time for him. 
A reasonable time was allowed Heuer. Twice he failed to 
comply at the time appointed. Can it be supposed, even 
if Heuer had a memorandum of the sale, that, therefore, he 
could, at any time, by a tender of the purchase money, entitle 
himself to a conveyance, when the debtor was standing by, 
insisting on his rights? When a deed was tendered to him, af- 
ter a reasonable time, he was not then ready to coniply with 
the terms of the sale. A cheek, and that, too, after banking 
hours, was no tender. The trustee was under no obligation to 
risk the genuineness of the instrument or the solvency of the 
drawers. He was acting for the owner of the property and the 
bidder, each insisting on his strict rights, and Heuer was made 
fully aware of this fact. Under such circumstances, he should 
have been punctual to a minute, when it was obvious that he 
had obtained his advantage through the inadvertence or mistake 
of Kuntz, as it does not appear that the property was subject 
to any other debt or incumbrance, and Kuntz, consequently, 
might, without loss, have bid any sum for it he pleased. 
The creditor has, in due time, received his debt. No one has 
been injured by the conduct of the trustee save Heuer, who 
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complains that he lost a good bargain after he had repeated 
occasions afforded to him for complying with its terms, which he 
omitted to embrace. The conduct of the trustee was praise- 
worthy. He seems to have acted with a commendable desire to 
do justice between the parties, impressed, as he was, with a 
sense of the hardship of the transaction on one of them. This 
is an appeal to the discretion of a court to enforce the specific 
performance of a contract. The appeal has none of the attri- 
butes to engage the countenance of courts of equity. The 
prayer of those who demand the enforcement of strict law, by 
the principles of those courts, can only be granted on the con- 
dition that the law has first been strictly complied with. 
The other judges concurring, the judgment is affirmed. 





Reiiiy, Appellant, vs. CuouqueTTz, Respondent. 


1. The statute of limitations did not begin to run against the inhabitants of the 
town of Carondelet, until they were incorporated, and thus capacitated to 
sue; but the claim of an occupant of a lot would constitute the ground of 
a valid compromise between him and the inhabitants. 

2. An act of the legislature authorized the board of trustees of the town of 
Carondelet to sell and convey property of the town, and authorized the chair- 
man of the board to execute the deeds. Under this act, the board of trus- 
tees passed an ordinance, authorizing the chairman to convey lots of a cer- 
tain size to those inhabitants of the town who had possessed and cultivated 
the same, upon the establishment of their claims. Jt was held that a deed 
executed by the chairman, in his own name, was to be considered as the act 
of an agent appointed by law to perform it, with the concurrence of the cor- 
poration, and as such passed the title of the town. 

3. A deed executed by the chairman acting in good faith, clothed with the 
formalities of the law, is to be regarded as valid until it is shown that his 
act was a mere usurpation, founded on no facts warranted by law. No er- 
rors of judgment nor mistaken conclusions of law would invalidate it ; nor 
would the fact that the lot conveyed was not the identical one claimed. 

4. When a deed cannot operate but as the execution of a power, it will be 
presumed to be in execution of the power. 
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Appeal from St. Louis Court of Common Pleas. 


This was an action to recover possession of the south-west 
fractional quarter of block 87, within Eiler’s survey of the 
town of Carondelet. Both parties claimed title under the town. 

The plaintiff offered in evidence a deed for said fractional 
quarter, the premises of which were as follows: 

‘¢ This indenture made this 7th day of July, 1834, between 
Peter J. Shultz, chairman of the board of trustees within and 
for the town of Carondelet, in the county of St. Louis, and 
state of Missouri, by virtue of authority conferred on me by an 
act of the legislature passed the thirteenth day of February, in 
the year 1833, authorizing the corporation of Carondelet to sell 
and convey certain lots of ground, of the first part, and Philip 
B. Reilly of the second part, witnesseth: that the said Peter 
J. Shultz, for and in consideration of the sum of two dollars 
and fifty cents unto him well and truly paid, according to the 
condition of ordinance No. 31, passed the second day of June, 
in the year of our Lord, 1834, by Phillip B. Reilly, of the se- 
cond part, at and before the sealing and delivery hereof, the 
receipt whereof is hereby acknowledged, hath granted, bar- 
gained, sold and conveyed, and doth, by these presents, grant, 
bargain, sell and convey unto the said Philip B. Reilly, his 
heirs and assigns, a certain lot,” (describing it,) ‘‘ it being 
the same piece or parcel of land first improved by Hyacinth 
Pigeon, previous to the year 1832.” 

The warranty clause of the deed was as follows : ‘‘ And the 
said Peter J. Shultz, chairman of the board of trustees afore- 
said, by virtue of authority in him vested, according to the 
above recited act of the legislature, doth covenant and promise 
to and with the said Philip B. Reilly, his heirs and assigns, by 
_these presents, that he, the said Peter J. Shultz, chairman, 
&c., the said above described lot, &c., unto the said Philip B. 
Reilly, his heirs and assigns, against the claims of the inhabi- 
tants of said town of Carondelet, and against any person or 
15—voL. XVIII. 
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persons, claiming under them, whomsoever, shall and will war- 
rant and forever defend by these presents.” 

The deed was signed ‘* P. J. Shultz, chairman,” and coun- 
tersigned by the register, and the seal of the corporation was 
affixed to it. To the admission of this deed in evidence, the 
defendant objected, but his objection was overruled. 

The defendant offered in evidence an ordinance of the board 
of trustees of the town of Carondelet, passed June 2d, 1834, 
authorizing the chairman of the board to execute deeds in 
fee simple to those inhabitants of the town who were in pos- 
session of lots which they had cultivated prior to 1832; also 
a deed from the board of trustees of the town to him, dated 
January 29, 1850, for the whole of fractional block 87. In 
this deed it was recited that one Motier cultivated the lot from 
1823 to 1833, when he conveyed to Louis Fasseu, who re- 
mained in possession up to August 18, 1834, when he con- 
veyed to the defendant. 

There was evidence tending to show that Motier cultivated 
the lot in controversy, as early as 1823, and was succeeded 
by Fasseu, who sold to the defendant, and that Hyacinth 
Pigeon never cultivated any part of the present block 87, but 
that his cultivation was some distance south of it. It was 
shown that Hiler’s survey had made some changes in the blocks 
and streets. No conveyance was shown from Motier to Fasseu, 
or from Fasseu to the defendant. 

The court below instructed the jury to find for the defendant, 

s to so much of the lot as he, and those under whom he claims, 
had been in actual possession of for twenty years continuously 
prior to the commencement of this suit, claiming the same as 
their own, A large number of other instructions were given 
and refused. 

There was a verdict and judgment for the defendant. 

S. #4. Holmes, for appellant. 1. The compromise by the 
inhabitants of the town under the act of February 13, 1833, 
and the deed to the plaintiff, are conclusive upon the inhabi- 
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tants of the town and upon all persons claiming under them by 
title subsequent. 9 Mass. 186. ib. 198. Strother v. Lucas, 
12 Peters, 410. 9 Mo. Rep. 326. 2. The defendant’s deed 
showed that his possession was not adverse to the inhabi- 
tants of Carondelet, but that, on the contrary, he acknow- 
ledged their title. 23 Wend. 581. Ang. on Limitations, 
437, §27. ib. 400, §5. 11 Penn. 189. 9 Mo. 484. 3. 
No privity of title being shown between Motier, Fasseu and 
the defendant, their several wrongful possessions could not be 
tacked, so as to make out the term prescribed by the statute of 
limitations. 6 Pick. 415. 3 Wash. C. C. R. 475. 9 Cow. 
653. 1J.R. 156. 16J.R. 298. Ang. on Lim. 446, §34. 
5 Met. 15-32. 20 Pick. 458. 4. The deed to plaintiff was 
the deed of the inhabitants of the town of Carondelet. It pur- 
ports to be executed in accordance with a special power con- 
ferred upon the chairman of the board of trustees by the act of 
February 13, 1833. It is signed by the chairman of the board, 
sealed with the corporate seal, and countersigned by the regis- 
ter. Ang. & A. on Corporations, 192, §6 e¢ seg. 5N. H. 
510. 6 Pick. 409. 2 Hill, 489. 6 Conn. 464. 1 Greenl. 
281. 22 Vt. 274, 286. 11 ib. 385. 3J.R. 226. 6 Paige, 
60. Sess. Acts 1833, p. 16. 

Gantt and Whittelsey, for respondent. 1. The deed offer- 
ed in evidence by the plaintiff was the private deed of P. J. 
Shultz, and not the deed of the inhabitants of the town, and 

‘therefore passed no title. Combe’s case, 9 Coke, 766.. 
Elwell v. Shaw, 16 Mass. 42. 1 Hare & Wallace’s Leading 
Cases, 422, notes and cases there cited. Griswold v. Bige- 
low, 6 Conn. Rep. 258. Hatch v. Barr, 1 Hamm. (0.) 
Rep. 181. Townsend v. Corning, 486. Townsend v. 
Hubbard, 4 Hill, 351. 8 Conn. Rep. 192, 206. 1 Greenl. 

. Rep. 889. 2. The defendant showed a title by adverse pos- 
session of himself and those under whom he claims for more 
than twenty years. The acceptance of a deed did not estop 
him from setting up adverse possession. Macklot vy. Dubreuit,. 
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9 Mo. 477. 6 Met. 387. 5 ib. 178. 7 Wheat. 585. 4 Pet. 
Rep. 506. Watkins v. Holman, 16 ib. 25. 3 ib. 48. 6 
Met. Rep. 337. 


Scorr, Judge, delivered the opinion of the court. 


In the examination of this and of the kindred case of Slevin 
v. Robert and wife, we have investigated and stated the gen- 
eral principles by which the two cases should be determined, 
without a review of the several instructions given and refused. 
In the preamble to the act of 13th of February, 1833, it is 
recited, that there are certain lots of ground within the limits 
of the town of Carondelet, in the county of St. Louis, which 
belong to the inhabitants of that town in common, and that it 
is represented, that the sale of the said lots would greatly con- 
duce to the present and future welfare of the said town. The 
act then proceeds to authorize the board of trustees of the town 
to sell and convey the vacant and unoccupied lots to which the 
inhabitants had a legal or equitable title, included within the 
surveys of said town, made by Lawrence M. Eiler, in Novem- 
ber, 1882. The lots thus authorized to be sold were to be 
conveyed by the chairman of the board of trustees, and in their 
behalf. The deed was required to be countersigned by the re- 
corder, and to have the corporate seal annexed thereto. The 
fourth section of the act authorizes the inhabitants to compro- 
mise and settle with any adverse claimant to any !ot within the 
survey of the town, and a deed was required as in case of a 
sale of a lot. On the 2d of August, 1832, the town of Caron- 
delet was incorporated by the county court of St. Louis coun- 
ty, by the name of the inhabitants of the town of Carondelet, 
in pursuance to the provisions of the act for the incorporation 
of towns, approved 26th January, 1825. In pursuance to the 
fourth section of the act of 18th February, 1883, the board of 
trustees of the town directed their chairman to convey to all 
persons being inhabitants thereof, who were in possession of a 
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lot in said town, prior to the year 1832, and who had cultiva- 
ted the same, by a deed in fee simple, upon the payment of five 
dollars. The lots thus conveyed were required to be one hun- 
dred and fifty feet front by three hundred feet deep, where the 
situation would admit of it, and where it would not, to conform 
as nearly as possible. The chairman of the board was requir- 
ed to execute the deed by signing the same and having it coun- 
tersigned by the recorder. This ordinance was passed June 
2d, 1884. The lots in controversy were within Kiler’s survey 
of the town of Carondelet. 

1. In the investigation of this subject, the question first to 
be disposed of is, whether the inhabitants of the town were in 
a condition that would authorize an individual claiming a lot, 
to insist on the length of possession, as conferring a title. 
Could a person, by adverse possession, acquire a lot against the 
inhabitants of the town? The ground on which a right to pre- 
scribe against them rests, is not seen. They were not incorpo- 
rated until the 2d of August, 1882, as has been shown. Until 
that time they had no capacity to sue or to be sued. Nor were 
they clothed with any powers, or charged with any duties by law 
which would constitute them even a guasé corporation for any 
purpose. When the act of congress of the 13th of June, 1812, 
was passed, the United States enjoyed the entire sovereignty in 
this (then) territory, and by their grant could confer on the 
inhabitants a capacity to hold the land. But there the act 
stopped ; it gave no power, nor imposed upon the inhabitants 
any duty, which would warrant a court in holding that they con- 
stituted a quasi corporation. The inhabitants would not for- 
feit their rights by reason of not having been incorporated. 
The majority of them may have been opposed to it, and the 
rights of the ‘minority are not to be sacrificed by the acts or 
omissions of the majority. The universal rule, in the con- 

- struction of the statute of limitations, seems to be, that where 
there is no person to sue, no laches can be imputed. It was 
not the intention of the legislature to embrace such cases with- 
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in the statute; such a construction would be extremely unjust 
and has no foundation in reason. McDonald v. Walton, 1 
Mo. Rep. 727 (521.) Richards v. Maryland Insurance 
Co.,8 Cr. 84. Murray v. East Ind. Co., 5 Barn. & Ald. 
In advancing the opinion, that a claimant of a lot had no right 
to prescribe against the inhabitants, we are not to be under- 
stood as maintaining that the claim of an occupier would not 
constitute the ground of a valid compromise between him and 
the inhabitants. When aright is disputed and a compromise 
ensues, that compromise will not be disturbed, should it turn out 
afterwards that one of the parties had no right inlaw. Such 
@ principle would overthrow all compromises. The compro- 
mise of a doubtful claim is a good consideration for a con- 
tract. The title under the statute of limitations failing, there 
is no title shown in the record on which the parties can stand 
but the deed under the ordinance of 1884. A party accepting 
a deed under that ordinance, could only claim the lot describ- 
ed in it. It matters not whether the deed is an estoppel or 
not on the party accepting it, as he has no show of title with- 
out it. 

-2. As to the deed executed by the chairman of the board of 
trustees, we do not regard it as a corporate act; that is, mere- 
ly as a deed of the corporation in the same sense that a deed 
is the act of an individual. The deed was executed by no cor- 
porate authority, as such, but under an ordinance which merely 
repeated the requirements of the act of the legislature. It was 
the act of an agent of the law, appointed to perform it, with 
the concurrence of the inhabitants of the town. The power to 
execute it was conferred on the chairman by statute, and it 
is not to be likened to a deed made by a corporation of its 
mere volition, just as a natural person conveys.’ The princi- 
ples governing the execution of deeds made by corporations 
as such, are not applicable to that involved in the ptesent con- 
troversy. The deed here is binding on the inhabitants, not as 
@ corporate act, but because it is executed with their consent, 
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by an agent authorized by law. The ordinance, so far as re- 
lates to the execution of the deed, is not repugnant to or incon- 
sistent with the statute; it is a mere repetition of it. After 
the inhabitants had made a compromise, or directed in what 
manner the rights of adverse claimants should be adjusted, the 
duty of making the deed devolved by law upon the chairman of 
the board of trustees. So the inquiry is, not whether the deed 
is valid, as a corporate act, but whether it is in pursuance to 
the terms of the statute from which it derives its existence. 
The question thus presented avoids all the objections urged 
against the deed, arising from the form of its execution. The 
deed, when viewed in the light of an act by an agent of the 
corporation, is not obnoxious to the objections made to it as a 
corporate instrument. ‘here is no hardship in this view of the 
subject. In the form in which the deed now is, the consent of 
the inhabitants is as fully expressed as though it had been a 
technical corpoyate act. They consented to the compromise 
by their ordinance, and the form of signifying that consent is 
a matter of indifference. 

8. If a deed is absolutely void, and not merely voidable, 
when it is used for the purpose of affecting the interests of an- 
other, he may show that it is void. One in possession with- 
out color of right, may defend against such a deed. If the 
chairman of the board of trustees had wantonly, without any 
foundation of authority, made a deed to one who had never 
been an inhabitant of the town, and who never possessed 
or claimed a lot, these facts appearing, his deed could not be 
sustained.’ The deeds executed by the chairman of the board 
of trustees, under the act of 1833 and ordinance of 1834, are 
not to be construed as instruments made by an officer of the 
law conveying the right of another zn invitum. The action of 
the chairman is supposed to be in accordance with the will of 
the trustees. The conveyances were voluntarily made with a 
view to pass the right of the inhabitants. They are not the 
acts of an officer deputed by law to convey against the will of 
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the corporation. The chairman acted with the corporation in 
adjusting adverse claims to the lots held in common. He was 
the voluntary agent of the board—a component part of the 
corporation, and its interests were confided to his management. 
Thus acting, when a deed was made by him in good faith, 
clothed with the formalities of the law, it should be regarded as 
valid until it is shown that his act is a mere usurpation, found- 
ed on no facts warranted by law. If the circumstances existed 
on which he was authorized to act, no error in judgment—no 
mistaken conclusion of law—will be allowed to invalidate his 
deeds. The survey of Kiler disturbed and threw into confu- 
sion the boundaries of the lots as previously possessed and 
cultivated by their occupants, so that, in some instances, it was 
not possible that the identical lot possessed by an occupant 
could be conveyed to him according to the survey of the town 
‘referred to in the act of 1833. Under such circumstances, if 
the lot conveyed should not be the identical one claimed by the 
occupant, the deed of the chairman cannot be considered void. 
The spirit of the ordinance is not violated by upholding such 
conveyances. By such a course, no more lots will be conveyed 
than if each one of the claimants had received a deed for the 
identical lot which he possessed prior to the year 1832. That 
a lot not so desirable as he wished was conveyed to a claimant 
who was entitled to one, is no reason why the corporation 
should now set aside its deed. All the lots were subject to be 
conveyed, and the mode of distribution among the claimants is 
a matter of indifference to the corporation. It occupies as fa- 
vorable a position as if each claimant had received a deed for 
the lot which he possessed. These conveyances were made 
when the lots were of little or no value. The object of the town 
was to increase its inhabitants. The lots were of no concern. 
Under such circumstances, to permit the corporation, now that 
the property has increased in value, to go back and overhaul its 
proceedings, with a view to annul them, after so long an ac- 
quiescence, would be doing great injustice, 
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4. Sugden, in his treatise on Powers, recommends that the 
deed executing a power, be expressed to be in exercise of it 
and of every other authority enabling the donee in that behalf. 
This, however, is given by way,of advice, and these circum- 
stances are not deemed absolutely essential to the valid execu- 
tion of the power. 1 vol. 243-4. Subsequently the same 
author says, that the donee of a power may execute it without 
reference to it or taking the slightest notice of it, provided the 
intention to execute it appear. Ib. 873-4. Where a deed 
cannot operate but as the execution of a power, it will be pre- 
sumed to be in execution of the power. We do not know that 
this is material, but as something has been said in relation to it, 
and as it may arise in this case hereafter, we have given what 
is understood to be the law on the subject. Swartz v. Page, 
13 Mo. Rep. 611. 

With the concurrence of the other judges, the judgment is 
reversed and the cause remanded, 


—-@ 





Cotumspus Insurance Company, Respondent, vs. Wats, Ap- 
pellant. 


1. An action lies to recover back money paid by an insurance company, in 
ignorance of an insurance subsequently effected, which avoided the policy. 

2. The fact that the party in whose name the insurance was effected and to 
whom the loss was paid, merely acted as agent of the real owner, and had 
paid over to him, will not prevent his liability back to the company, unless 
he disclosed his agency before payment. 

3. The fact that an agency of a foreign insurance company fails to take out 
a license according to law, will not prevent the company from maintaining 
or defending a suit. 


Appeal from St. Louis Circuit Court. 


This was an action brought by the Columbus Insurance Com- 
pany against Edward Walsh, to recover back money paid upon 
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a policy, after a loss, in ignorance of a subsequent insurance 
upon the same property, which avoided the policy. 

The company, by its policy dated February 22, 1849, in- 
sured the firm of J. & E. Walsh, of which the defendant is 
surviving partner, in the sum of six thousand dollars, upon 
one fourth of the steamboat Marshal Ney. The amount in- 
sured was four fifths of the valuation of the said one fourth. 
There was a clause in the policy which avoided it, if any other 
insurance should be obtained on the same interest, so as to in- 
crease the insurance beyond six thousand dollars. The firm of 
J. & E. Walsh held the legal title to three fourths of the boat. 

On the 24th of February, 1849, J. & E. Walsh effected an 
insurance of four thousand five hundred dollars upon one fifth 
of three fourths of said boat, in the Tennessee Marine and Fire 
Insurance Company. This policy recited a prior insurance of 
eighteen thousand dollars on the said three fourths. 

In October, 1849, the Marshal Ney became a total loss by a 
peril insured against, and J. & E. Walsh abandoned to the 
plaintiff, claiming the whole amount of the insurance. The 
loss (abating two and a half per cent.) was accordingly paid 
by the agent of the company, who then had no knowledge of 
the subsequent insurance. The sum of two hundred and one 
dollars was paid by balancing a premium account between the 
parties, and the balance by a draft on New York, in favor of 
J. & E. Walsh, which was protested for non-payment, and upon 
its return was paid by the company to the cashier of the bank 
of the state of Missouri, the indorsee and holder. This action 
was brought to recover back the amount thus paid. 

The defendant denied that there was any other insurance on 
the one fourth of the boat insured by plaintiff. He alleged that 
he was the legal owner of three fourths of the boat, but that 
the bank of the state of Missouri was the beneficial owner. He 
also insisted that the plaintiff could not recover, because the 
policy was issued at the agency in St. Louis, and the plaintiff 
had not complied with the requisitions of the statute of Mis- 
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souri, by filing a statement of its condition, an authenticated 
copy of its charter, &c. 

Under the instructions of the court below, there was a ver- 
dict for the plaintiff. 

Leslie & Barrets, for appellant. 1. The one fourth insur- 
ed by the plaintiff was not insured by the subsequent policy, 
and this is the legal construction of the policy. 2. There is 
no analogy between this case and those cases where money has 
been paid under a mistake of fact and against conscience. The 
policy contains a provision in respect to adjustment, under 
which a payment is to be regarded as a waiver of the condition 
by which the policy was avoided. 3. At least, the plaintiff 
could not recover on the ground of ignorance, unless he had 
used due diligence to get information. 4. The defendant was 
not the real party in interest, but merely an agent. 5. The 
plaintiff had not complied with the law in relation to foreign 
agencies, and therefore could not recover. 1 Swift’s Dig. 
213. 

Kasson, for respondent. 1. Money paid under the circum- 
stances of this case may be recovered back. Mowatt v. 
Wright, 1 Wend. 360. Wheadon v. Olds, 20 Wend. 176. 
Waite v. Leggett, 8 Cow. 195. Steel v. Lacy, 8 Taunt. 
285. 1 Hill, 2938. 17. R. 285. 9 Mees. & Wels. 54. 4 
Mann. & Gran. 11. 2. Where the insured professes to act on 
his own account, the party paying has the right to look to him 
as the real and only contracting party, in his suit to recover 
back the money. 1 Hill, 287, 293. 1 Taunt. 359. Buller 
v. Harrison, 2 Cowp. 566. 3. It is the province of the court 
to construe written instruments patent on their face. 1 Zabris- 
kie, (N. J.) 668. Ib. 711. 9 Iredell, 327. 3 Cranch, 186. 
14 Penn. State Rep. 171. 10 Mass. 384. 4. The policies in 
this case were correctly construed. It was a mathematical im- 
possibility for the defendant to insure one fifth of three fourths, 
without insuring on the interest taken by the plaintiff. But he 
had insured eighteen thousand dollars on the three fourths, 
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prior to the insurance in the Tennessee company, making 
the whole amount insured on the three fourths, twenty-two 
thousand five hundred dollars, which was at the rate of thirty 
thousand dollars for the boat, thus covering the entire valua- 
tion, the very thing which the plaintiff’s policy was intended to 
prevent, in order that the insurer might be interested in the 
safety of the boat. 5. The fact that the plaintiff has not com- 
plied with the statute of Missouri by filing certain papers with 
the county clerk, will not authorize defendant to hold money of 
the plaintiff received by him. The act affixes its own penalties 
and this is not one of them. 


Ry.anp, Judge, delivered the opinion of the court. 


The principal questions involved in this controversy, relate 
to the over-insurance of the boat and the capacity of the de- 
fendant, Walsh—whether he was acting for himself or as agent 
for the bank of Missouri. 

1. The insurance was made on account of J. & E. Walsh. 
The company valued the boat at thirty thousand dollars. The 
one fourth of this estimated valuation is seven thousand five 
hundred dollars. The insurance is made on four fifths of this 
one fourth, which amounts to six thousand dollars, leaving one 
fifth of this one fourth uninsured. This insurance was effected 
on 22d February, 1849. The stipulation in this policy made 
void this insurance, if any other insurance should be effected, 
by which a greater amount than six thousand dollars on this one 
fourth of the boat should be insured. On the 24th of Februa- 
ry, 1849, the defendants procured insurance in the Tennessee 
Marine and Fire Insurance Company, upon one fifth of three 
fourths of the said boat, valuing the said three fourths at 
twenty-two thousand five hundred dollars, stating that eighteen 
thousand dollars was insured in other offices upon said three 
fourths. This one fifth, according to estimation, was valued 
at four thousand five hundred dollars. This last insurance, 
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then, did most obviously increase the amount beyond the six 
thousand dollars, which had been insured on the one fourth of 
the boat in the Columbus company. This last insurance covered 
the whole three fourths at the valuation of thirty thousand dol- 
lars, making it twenty-two thousand five hundred dollars ; con- 
sequently the increase of the amount of the one fourth was one 
thousand five hundred dollars. So, then, the one fourth part 
of the steamer was, in spite of the stipulation in the policy 
that it should have only four fifths of the estimated valuation 
insured, fully and wholly insured to its full amount, seven 
thousand five hundred dollars. This is in violation of the 
stipulation ; this avoided the policy. This, had it been known 
to the company, would have been a complete bar to a recove- 
ry for the loss. It was, however, paid upon this void policy ; 
the plaintiff alleges that the payment was made through igno- 
rance of the facts; that it was never discovered until about 
three weeks before this action was commenced. Here, then, 
has been the payment of money through ignorance of the 
existence of facts which rendered the policy no longer bind- 
ing ; in such a case can it be recovered? In our opinion there 
can be no room to doubt the plaintiff’s right to recover the 
money thus paid. In Mowattv. Wright, 1 Wend. Rep. 360, 
the court, by Savage, chief justice, uses this language: ‘* The 
action for money had and received, in general, lies for money 
which, ea equo et bono, the defendant ought to refund, as for 
money paid by mistake, or upon consideration which happens 
to fail, &e. A mistake which entitles a party to sustain this 
action, must be a mistake of fact.”? ‘‘ An error of fact takes 
place, either when some fact which really exists is unknown, 
or some fact is supposed to exist, which really does not exist.” 
In Wheadon v. Olds, 20 Wend. 174, it wat held that, ‘‘ where 
_@ contract was made upon an assumed state of facts, in refer- 
ence to which there is a material mistake, money paid under 
such a contract may be recovered back, pro tanto, in an action 
of assumpsit.” 
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In Waite v. Leggett, 8 Cow. 195, it was admitted, that a 
note for one thousand five hundred and forty-six dollars and 
six cents, given by Waite to Leggett, on the 4th July, 1806, 
was erroneously dated on 4th July, 1804, and that, deducting 
from the account of Leggett against Waite, the interest which 
had been charged upon a note as accruing from 1804 to 1806, 
he had been overpaid to the amount of sixty-three dollars and 
sixty-two cents, including interest, for which the verdict was 
found, and the question was, whether, under the circumstances, 
this could be recovered back? It appeared that when Waite 
gave the note in question, Leggett. gave him a receipt for it, 
correctly dated on 4th July, 1806, and it was contended that, 
inasmuch as he had the means in his possession of ascertaining 
the true date of the note, he is chargeable with knowledge of 
that fact, and that the payments made by him are to be con- 
sidered as voluntarily made, with a full knowledge that he was 
paying more than he was legally bound to pay. The court 
observed, that he knew the true date of the note may be con- 
ceded, but the evidence shows, clearly, that he did know that, 
in the calculation made by Leggett or his attorney, of the 
amount due, they had considered the note as having been given 
in 1804 instead of 1806, and had cast the interest accordingly. 
It was held that it could be recovered back. 

In Bize v. Dickason et al., 1 T. R. 285, it was held that, 
where a bankrupt has underwritten a policy to a broker, acting 
under a commission del credere, and a loss upon the policy 
happens before, but is not adjusted till after the bankruptcy, 
the broker may deduct the amount of the loss from the debt 
which he owes to the estate of the bankrupt; and if, by mis- 
take, he pay all that is due to the assignees without deduct- 
ing such money, he may recover it from the assignees as 
money had and received to his use. In this case, Lord Mans- 
field said, ‘‘ the rule had always been that, if a man has ac- 
tually paid what the law would not have compelled him to pay, 
but what in equity and conscience he ought, he cannot recover 
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it back again in an action for money had and received. So, 

where a man has paid a debt, which would otherwise have been 

barred by the statute of limitations, or a debt contracted dur- 

ing his infancy, which in justice he ought to discharge, though 

the law would not have compelled the payment, yet the money 

being paid, it will not oblige the payee to refund it. But 

where money is paid under a mistake, which there was no 

ground to claim in conscience, the party may recover it back 
again by this kind of action.” 

' In Kelly v. Solari, 9 Mees. & Wels. 54, it was held, that 
money paid by the plaintiff to the defendant, under a bona 
Jide forgetfulness of facts, which disentitled the defendant to 
receive it, may be recovered back in an action for money had 
and received. It is not sufficient to preclude a party from re- 
covering money paid by him under a mistake of fact, that he 
had the means of knowledge of the fact, unless he paid it in- 
tentionally, not chosing to investigate the fact. In this case, 
Parke, Baron, said, ‘‘ I think that where money is paid to an- 
other, under the influence of a mistake, that is, upon the sup- 
position that a specific fact is true, which would entitle the 
other to the money, but which fact is untrue, and the money 
would not have been paid if it had been known to the payer 
that the fact was untrue, an action will lie to recover it back, 
and it is against conscience to retain it, though a demand may 
be necessary in those cases in which the party recovering may 
have been ignorant of the mistake. ‘‘ But if it is paid under the 
impression of a truth of a fact, which is untrue, it may, gene- 
rally speaking, be recovered back, however careless the party 
paying may have been in omitting to use diligence to inquire 
into it. In such a case, the receiver was not entitled to it, nor 
intended to have it.” , 

_ Rolfe, Baron, said, ‘‘with respect to the argument, that money 
cannot be recovered back, except where it is unconscientious to 
retain it, it seems to-me that, wherever it is paid under a mis- 
take of fact, and the party would not have paid it if the fact 
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had been known to him, it cannot be otherwise than uncon- 
scientious to retain it.” 

In Bell vy. Gardiner, 4 Manning & Granger, 12, (48 Eng. 
Com. Law R. 16, ) it was held, that a negotiable security given 
by a party in satisfaction of a liability from which he was dis- 
charged in law, in ignorance of the facts which constituted 
such discharge, cannot be enforced against him, though he may 
have had the means of knowing those facts. 

In Lucas et al., assignees of Oldham, (a bankrupt, ) v. 
Worswick, 1 Moody & Robinson’s Rep. 298, it was held, that 
assumpsit for money had ané received lies to recover money paid 
by plaintiff under a forgetfulness of facts which were within 
his knowledge. There is no doubt, at this day, that money 
which has been paid under a mistake of facts, which, had they 
been known, would have been a defence to bar the recovery, 
may be recovered back. Here there was an act on the part of 
the assured directly against the policy stipulation, which would 
have discharged the office from all liability to the assured, 
arising under the policy, had it been known at the time of the 
adjustment of the loss. As to the point, then, whether money 
can be recovered back which has been paid under a policy 
rendered void by the act of the owner, which act was un- 
known to the underwriters at the time the money was paid, the 
law is with the plaintiff below. Therefore, money paid on a 
loss by an insurance company, in ignorance of the fact that the 
assured had avoided the policy by subsequent assurance, may 
be recovered back. 

2. The next question relates to the agency of the defendant, 
Walsh, in this transaction. Was he the agent for the bank of 
Missouri in procuring this policy on the Marshal Ney, and did 
he make his agency known at the time of the transaction? The 
only evidence on this point is, that there was a rumor that he 
was agent for the bank and the agent of the plaintiff. The 
witness, Clendenin, says he heard this rumor and he believed 
it. But nothing was said about the agency at the time the policy 
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was taken out. Walsh never disclosed his agency, nor did the 
bank ever give notice that Walsh was agent for the bank, in 
procuring this policy. All the knowledge on the subject of 
Walsh being agent, was rumor; the payment, therefore, of the 
money to the bank, as the holder of the bill of exchange given 
for the loss, is no defence to Walsh. 

In Canal Bank vy. Bank of Albany, 1 Hill, 287, it was 
held, that a bank to which a draft is indorsed, and sent for the 
purpose of collecting it as agent of the indorser, and which 
transacts its business without disclosing its agency, may be 
regarded and charged as principal by those with whom it thus 
deals. The language of the court is, ‘‘ the defendants did not 
disclose their agency, and must, therefore, as between them 
and the plaintiffs, be taken to have acted as principals.” 

In Snowden v. Davis, 1 Taunton, 359, the principle is set 
forth in a marginal note, thus: ‘*To make it a defence to 
an agent that he has paid over the money, it is necessary that 
the money should have been paid to the agent expressly for the 
use of the person to whom he has so paid it over.” 

In Buller vy. Harrison, Cowp. 565, it was held, that money 
paid by mistake to an agent and placed by him to the account 
of his principal, but not paid over, might be recovered in an 
action against the agent for money had and received. 

The court is to construe and declare the effect of written 
instruments, patent on their face. 1 Zabriskie’s (N. J.) Rep. 
363. In Levy v. Gadsby, 3 Cranch, 186, Chief Justice Mar- 
shall said: ‘‘ But in this case, the question arises upon a written 
instrument, and no principle is more clearly settled than that 
the construction of a written evidence is exclusively with the 
court.” 

8. In regard to the point made by the defendant below, re- 
specting the violation of the statute concerning foreign agen- 
cies, in not taking out license, or in not furnishing the clerk of 
the county court with the resolution of the board of directors, as 
required by said statute, this court is of opinion, that it is no 
16—voL. XVIII. 
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defence to this action. Such failure does not make the policy 
void—does not disable the company to maintain an action, or 
render it unable to make proper defence to an action. These 
agencies are required to obtain a license—to pay a tax, and 
upon neglect or failure, the statute makes them liable to a pen- 
alty of five hundred dollars; but it does not declare contracts 
made by them void. 

The law requires a merchant to obtain license before he can 
sell his merchandise, yet should he sell without license, and 
then sue to collect his debt, no person ever supposed the omis- 
sion to obtain license would defeat his right to sue—would be a 
defence to his debtor. The record presents no error requiring 
reversal. The instructions given were legal—were. proper, 
and those refused were properly refused ; the instructions re- 
specting agency were witliout any evidence, The judgment of 
the court below is affirmed, the other judges concurring. 





Crry or St. Lovrs, Respondent, vs. McCoy, Appellant. 


1. The ordinance of the city of St. Louis prescibing that boats coming from 
below Memphis, haviitg had on board, at any time during the voyage, more 
than a specified number of passengers, should remain in quarantine not less 
than forty-eight hours nor more than twenty days, is not repugnant to that 
clause in the constitution of the United States which reserves to congress 
the exclusive right to regulate commerce. 


“Appeal from St. Louis Criminal Court. 


McCoy was taken before the recorder of the city of St. 
Louis and fined five hundred dollars, for a violation of a city 
ordinance establishing quarantine regulations. He appealed to 
the Criminal Court, where the action of the recorder was affirm- 
ed, and he appealed to this court. The violation of the ordi- 
nance was admitted, but the defendant denied the power of 
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the city to make such an ordinance, contending that it was 
repugnant to the constitution of the United States and void. 
The ordinance is as follows : 


[No. 2775.] 


An ordinance amendatory of ordinance number twenty-six 
hundred and seventy-one, entitled ‘‘ An ordinance amenda- 
tory of ordinance number twenty-four hundred and seventeen, 
entitled ‘ An ordinance establishing a permanent quarantine for 
the city of St. Louis, and the rules and regulations for con- 
ducting and enforcing the same.’ ”” 

Be it ordained by the city council of the city of St. Louis : 
Section 1. The first section of the ordinance td which this 
amendatory is hereby repealed, and the following shall stand as 
the first section of said ordinance. ‘‘ Sec. 1. Any steamboat 
coming from New Orleans, or any point below the city of 
Memphis, having on board, on her arrival within the quaran- 
tine limits, or having had on board at any time during her voy- 
age, a greater number of deck or steerage passengers than 
twenty for each hundred tons register of such steamboat, be- 
tween the first of April and first of November, or a greater 
number than thirty per hundred tons register at any other sea- 
son of the year, shall be detained at the quarantine station, 
for the purpose of cleansing and purification, not less than 
forty-eight hours, nor more than twenty days, at the discre- 
tion of the quarantine officer and the board of health: provided, 
however, it shall be in the power of the quarantine officer to 
discriminate in favor of those boats which are constructed with- 
out cabins or with only a few rooms on the upper deck, with a 
special view to the accommodation of a large number of steer- 
age passengers : and in such cases, if the room thus intended 
for deck passengers is not occupied with freight, but is re- 
served for their use exclusively, fifty per cent. more passen- 
gers may be allowed than is permitted to boats not thus con- 
structed.” 

Sec. 2. A third section shall be added to said ordinance, as 
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follows : ‘* Sec. 8. The master of any boat landing part of his 
deck passengers within the quarantine limits, or at any point 
below, to bring his number within the regulation, and thus get- 
ting his boat by the quarantine without detention, shall, on 
proof of the fact before the recorder, be fined in a sum not 
less than one hundred nor more than five hundred dollars, and 
the boat may, on the order of the board of health, be forced to 
return to the quarantine station and remain any length of time, 
not exceeding twenty days. And when a boat coming from 
the Ohio river or elsewhere shall take passengers from a New 
Orleans boat for the purpose of enabling such boat to pass the 
quarantine, or where cholera, ship fever, small pox or any con- 
tagious or communicable disease may prevail amongst the pas- 
sengers so taken from a southern boat, such Ohio river boat or 
other boat bringing said passengers, shall be detained at the 
quarantine station any number of days not exceeding twenty, 
at the pleasure of the board of health, and the master shall be 
liable to a fine of not less than one hundred nor more than five 
hundred dollars.”’ 

Appreved January 14, 1852. . 

The eighth section of an ordinance establishing a permanent 
quarantine for the city, provided that ‘‘the master or person 
in charge of any steamboat or vessel coming from the south, 
who shall disregard quarantine regulations, or disobey the or- 
ders of the quarantine officer, shall be subjected toa penalty of 
five hundred dollars.” 

Blennerhassett & Shreve, for appellant. There is no 
doubt that a state, in the exercise of sovereignty, possesses the 
power to pass quarantine laws and may delegate this power to 
a municipal corporation within its limits. But that is not the 
question here. Here is the assertion of a right to regulate and 
limit the number of passengers which a boat may carry. If 
the city can exercise this power as asserted in the ordinance, 
may it not limit the number of passengers to two as well as to 
twenty, and if it can prescribe twenty days as the period of 
time to undergo quarantine, can it not fix any other period, so 
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as to amount to an absolute prohibition. In the case of Gib- 
bons v. Ogden, 9 Wheat., the court clearly points out the dis- 
tinction between the powers reserved by the states for their 
safety and protection, and the powers conferred by the consti- 
tution on congress to regulate commerce. There is no differ- 
ence in principle between the ordinance involved in this case, 
and one requiring passengers before landing in the city to pay 
a per capita tax to provide for the expenses that may be in- - 
curred in providing for their relief, if they should by sickness 
or otherwise become a charge on the city treasury. Could such 
an ordinance be sustained? It was expressly decided in the 
negative in the Passenger Cases, T Howard. 

C. G. Mauro, city attorney. The power of the several 
states to pass quarantine and health laws, inspection laws, &c., 
and to make proper police regulations, is undoubted. 9 Wheat. 
1, 203, 205, 285. City of Mew Yorkv. Miin, 11 Pet. Rep. 
102, 129, 1382, 142. License Cases, 5 Howard, 504, 577, 
589. Passenger Cases, T Howard, 283, 397, 403, 414. In 
the exercise of this power, the states may do many things which 
incidentally affect commerce. 11 Pet. 141. 16 ib. 652. 1 
Hill, 469. 5 Howard, 577. The distinction between a police 
law and a commercial regulation is defined in the Passenger 
Cases, T Howard. The ordinance in question does not assume 
to regulate commerce. It does not limit the number of passen- 
gers a boat may bring into port, nor the amount of freight she 
may carry, nor impose any conditions upon which she may navi- 
gate the waters of this state. The only requisition is that, if 
she has on board such a number of passengers as will be dan- 
gerous to the health of the city, she shall remain outside until 
the danger is removed by cleansing and purification. 


Ry.anD, Judge, delivered the opinion of the court. 
1. In this case the question which the defendant, by his 


counsel, raised for the adjudication of this court, does not deny 
the authority and power of the city to make quarantine regula- 
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tions, for the preservation of the health of its citizens, but, 
admitting that power, contends that the present regulations are 
unconstitutional and void. There can be no doubt that the 
state has, as a sovereign power, full authority to regulate its 
own internal police ; to make laws tending to guard and pro- 
tect the inhabitants from the danger of contagious or infectious 
diseases. This power it can delegate in part sufficient for 
’ practical purposes to cities and corporations. This power has 
been delegated to the city of St. Louis, and the regulations 
made by the city authorities and enforced by their ordinances 
for the last two or three years, have been eminently preserva- 
tive of the health of the city. 

When the authority to pass quarantine regulations is admit- 
ted, there is nothing left but to complain of the mode of its 
exercise. This is matter of expediency, not of constitutional 
right. The city authorities, well supposing that contagious and 
pestilential diseases were found more prevalent on crowded 
boats ; that passengers in the steerage or on deck, breathing a 
close and impure air, from the crowded state of the rooms, 
might bo more likely to take disease and more likely to be- 
come infected, so as to communicate it to others, very pro- 
perly took steps by their ordinances to guard against the dan- 
ger, by requiring the boats from below Memphis, which thus 
crowded their steerage and decks, to stop at quarantine for so 
long a time as might be requisite for purifying and ventilation. 
There was no design to interfere with any regulations of com- 
merce. There was no attempt to regulate commerce in any 
manner or shape by these ordinances, nor is there any viola- 
tion of the constitution of the United States in these regula- 
tions of the city. Here is no tax per head of the passengers 
brought on the boats, to be paid by the captains or masters of 
such boats, nor is there any tax on the boats for carrying over 
sO many passengers in number on them. Nothing of this is 
done. Yet, to keep clear of danger from crowded boats and 
from the passengers thus huddled together and let loose all at 
once into the city, the ordinance requires all boats coming 
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from below Memphis with more than twenty passengers in 
steerage and deck to the one hundred tons burden of such boat, 
to stop at quarantine for forty-eight hours, to guard against 
introducing into the city disease and death, or the seeds of dis- 
ease and pestilence. Any boat bringing a greater number of 
passengers than is permitted, has but to stop and spend the al- 
lotted time at quarantine. It is for a violation of the ordi- 
nance the penalty is imposed. 

In the opinion of this court, the judgment of the court below 
is correct, and must be affirmed, the other judges concurring. 





Knox, Respondent, vs. Hunt & Porter, Appellants. 


1. A landlord has a lien upon the crops grown on the demised premises in any 
year for the rent of that year, (R. C. 1845,) but this lien can only be en- 
forced by process of law. Rent may be reserved in such a way that the 
landlord will not be entitled to his lien. 

2. The lien continues eight months, and during that time, the landlord may 
take steps to subject the crop to the payment of the rent. If the property 
remains in specie in the hands of an assignee, he may, during the continuance 
of the lien, seize it under process, or might, if it was consumed; hold the 
assignee accountable for its value, if the assignment was voluntary, or taken 
with a knowledge of the existence of the lien. The crop, during the con- 
tinuance of the lien, would not be subject to the process of the law at the 
suit of any other creditor, without payment of the rent, as the lien of the 
landlord would protect it from sale. Nothing can be seized under execu- 
tion which cannot be sold. . 


Appeal from St. Louis Circuit Court. 


Glover & Richardson, for appellants. Hunt ‘vas entitled 

to a lien on the crop for the rent accruing for the year, or at 

. least for so much thereof as properly represented the farming 
lands, and the court ought not to have excluded the evidence 
that would have established the amount thereof. The letter of 
the law is not inconsistent with this view, and there is no diffi- 
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culty in practice under it. The amount of the rent is uncer- 
tain, and must be liquidated by proof ; but this is the case, in 
many instances, with all liens. The builder must show the 
amount of his demand. The claimant on account of stores or 
supplies to a boat must establish his. If Hunt had a lien on 
the property taken and carried away by himself and Porter,. 
that lien was a special property, which he had the right to op- 
pose to the plaintiff’s claim for damages. 

Knox & Kellogg, for respondent. Two questions arise. 
1. Whether Hunt hadalien. 2. If he did, whether he assert- 
ed it in a legal or justifiable manner. 

The obvious intent of the law entitled an act concerning 
landlords and tenants is, to provide for the securing of the 
rent for lands used for agricultural purposes, and not those 
rented and used as Hunt’s lands are used, chiefly for coal min- 
ing. The law is defective, in not furnishing the machinery 
necessary to enforce it. If this lien can be enforced at all, it 
can only be done where there is a fixed annual rent, and not 
where the rent is reserved as it is inthis case. Tiftv. Virden, 
118. & M. 158. 8 Black. 86. 11 Illinois, 527. 1 Bay, 
815, 443. Nor can it be enforced without legal process. 6 
Yerg. 267-9. Ib. 252, 258, 260. 7 Yerg. 494-7. 


Scorr, Judge, delivered the opinion of the court. 


This Was an action of trespass de bonis asportatis, com- 
menced by the plaintiff, Knox, against the defendants, Hunt 
and Porter, in October, 1848. There was a verdict and judg- 
ment for the plaintiff. 

On the 9th July, 1847, Hunt, the defendant, leased to E. K. 
Dodge his farm in St. Louis county, with all the coal mines in 
and upon the same, then opened or to be thereafter opened, for 
the term of six years, to commence from the date of the lease, 
for the sum of seven thousand dollars; one thousand dollars 
of which was to be paid on or before the 15th July, 1847; 
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three thousand dollars on the first of October, 1848; and the 
balance of the sum in annual instalments of six hundred dol- 
lars ; the first to be paid on the 1st of October, 1849. On the 
18th December, 1847, E. K. Dodge assigned his lease to Park- 
er Dodge and James T. Key, who formed a partnership and 
carried on the business of farming and mining. About the 1st 
October, 1848, Key, one of the partners, sold all the partner- 
ship property, the teams and the crops of grain and hay upon 
the farm, to Richard F. Knox, the plaintiff. Afterwards, when 
Knox undertook to remove the crops from the leasehold premi- 
ses, he was prevented by Hunt, the defendant, and others : 
Hunt being the landlord, claimed a lien on the crops for the 
payment of his rent. 

1. Under these facts, the question is, whether Hunt, the 
landlord, had a lien on the crops for the rent in arrear and un- 
paid, and whether if he had a lien, he could enforce it by seiz- 
ing the crops without any process of law, in order to prevent 
their being removed from the leasehold premises. If there was 
any rent due for the year during which the crop was raised, we 
see no reason why the lien of the landlord should not exist. 
Rent may be reserved in such a way as will not entitle the land- 


lord to a lien, especially in long leases. Whether any rent . 


was due for the year in which the crop was made, we will not 
determine, as it may be conceded that Hunt had a lien, and yet 
his conduct cannot be sustained in law. It is not seen how the 
existence of a lien in favor of a landlord, gives him a right to 
enforce it without process of law. If the lien could be enforc- 
ed by the landlord without process, it would scarcely have been 
necessary to prolong its duration for the term of eight months. 
Nor could it have been the intention of the legislature that the 
landlord should have power to seize the crops to hold them, or 
_ to prevent their removal from the leasehold premises, in order 
that they may be liable for the rent. So important a power, 
and one so summary in its enforcement, would not have been 
left to implication. There is nothing novel in the idea of a 
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lien existing, unconnected with a right to the possession of the 
property on which it exists. Our law abounds with instances 
of such liens. 

2. The lien continues for eight months, and during that 
time the landlord may take steps to stibject the crop to the pay- 
ment of the rent. If the property remains in specie, in the 
hands of an assignee, he may, during the continuance of the 
lien, seize it under process, or might, if it was consumed, hold 
the assignee accountable for its value, if the assignment was 
voluntary or taken with a knowledge of the existence of the 


lien. The crop, during the existence of the lien, would not be 


subject to the process of the law without payment of the rent, 
at the suit of any other creditor, as the lien of the landlord 
would protect it from sale. Nothing can be seized under exe- 
cution which cannot be sold. Cross on Lien, 48. 

Judge Ryland concurring, the judgment will be affirmed. 
Judge Gamble did not sit in the case. 


Dyer ef al., Respondents, vs. Carr’s Executor, Appellant. 


1. No appeal lies from an opinion of the probate court as to the rights of 
the distributees of an estate, unless there is an order of distribution. : 


Appeal from St. Louis Circuit Court. 


E. & B. Bates, for appellant. 
B. B. Dayton, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 
This was an appeal from the Probate Court of St. Louis 


county to the Circuit Court. The following is the statement of 
facts upon which the Probate Court was requested to act, viz: 
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‘‘Thomas B. Dyer, Ralph Peters and John C. Cabanné ws. 
Stephen D. Barlow, executor of William C. Carr, deceased. 
It is agreeed between the parties, that Stephen D. Barlow, 
executor of William C. Carr, deceased, has in his hands for 
distribution among the devisees of said Carr, the sum of four 
thousand five hundred dollars; that the plaintiffs and their 
wives are three of said devisees—the wives being daughters of 
said Carr; that he died leaving nine children surviving him ; 
that his willis duly proved and recorded in the Probate Court 
of St. Louis county, and is referred to, and agreed to be a 
part of this case; that the accounts for the advances to the 
plaintiffs and their wives are hereto annexed and make a part of 
this case. The parties, under the will of said William C. Carr 
and the facts agreed, submit to the court the question, whether 
the plaintiffs are now entitled to the distributive share of the 
money now on hand to be distributed, without any deduction for 
advances made, or whether the amount advanced to each child 
is to be first repaid, before each child can receive his or her 
distributive share, and this the parties submit to the court, 
to be determined upon the true construction of said will. It is 
further admitted, that said William C. Carr died seized of a 
large real and personal estate, and that on a final division of 
the real estate, the share to each child will leave a large amount 
of property, after paying all sums or amounts which can be 
claimed as advances.” 

Upon this statement of facts agreed, the Probate Court de- 
clared its opinion to be, ‘‘ that the plaintiffs are not now enti- 
tled to the distributive share of the money now on hand to be 
distributed, without deduction for advances made, and that the 
amount advanced to each child is to be first repaid before each 
child can receive his or her distributive share.” 

From this opinion of the Probate Court, the said Dyer, Pe- 
ters and Cabanné appealed to the Circuit Court. The appeal 
came on to be heard before the Circuit Court, at the November 
term, 1852. This court made the following order, viz : ‘* The 
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court being fully advised of and upon the premises, doth or- 
der, adjudge and decree, that the defendant pay to the three 
plaintiffs above named, being the husbands of the three mar- 
ried daughters of said William C. Carr, the sum of five hun- 
dred dollars each, and to Dabney Carr, the sum of five hun- 
dred dollars, and the residue of said fund to be invested for 
the benefit of the remaining children of William C. Carr, be- 
ing minors, until they respectively become of age, as provided 
in the sixth article of said will of said William C. Carr, and 
that the cause be remanded to the Probate Court, to proceed 
therein in accordance with this judgment. Defendant to pay 
costs.” 

1. The statute upon administration, 1845, article eight, 
section one, states the cases upon which appeals shall be al- 
lowed to the Circuit Court. Third clause, ‘‘ on all apportion- 
ments among creditors, legatees or distributees ;” fourth, ‘‘ on 
all orders directing the payment of legacies, making distribu- 
tion or making allowances to the widow ;” twelfth, ‘on all 
orders compelling legatees or distributees to refund, and in all 
other cases, where there shall be a final decision of any matter, 
arising under the provisions of this act.”? In the opinion of 
this court, the Circuit Court had no jurisdiction of this case. 
There was no.judgment or order in the Probate Court from 
which an appeal would lie. There was no order for distribu- 
tion—no order making apportionments among creditors, lega- 
tees or distributees—no order directing the payment of lega- 
cies, nor allowances to widow, nor for distribution ; no final 
decision on any matter arising under the administration act. 
The Probate Court does not direct a distribution of the funds 
in the executor’s hands ; it declares the opinion of the court 
on the given state of facts, under the will, but makes no or- 
der. ‘hat court declares the plaintiffs not now entitled to the 
distributive share of the money now on hand to be distribu- 
ted, without deducting the advances made, &c. This cannot 
be construed into an order for distribution. 
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The judgment of the Circuit Court is an original order of 
distribution. That court had no power to make such an order 
originally. There must be a case proper for appeal in the 
Probate Court, before an appeal will give the Circuit Court 
jurisdiction to make distribution or orders to pay legacies. 

The Probate Court, in the exercise of its own prudent dis- 
cretion, may think it now unwise to make an order for dis- 
tribution, but when the estate is nearly settled—when the time 
in which claims can be allowed against the estate has nearly 
elapsed, and the Probate Court can see that there will be no 
danger in embarrassing the administration by such an order, 
it will then make such order as, under the circumstances, may 
promote the interest of the legatees and carry out the will of 
the testator. 

The judgment of the Circuit Court is reversed, the other 
judges concurring. 


Davis, Appellant, vs. Evans e¢ al., Respondents. 


1. A master who permits his infant slave to remain with its mother during in- 
fancy, free from his control, will not be construed to have abandoned his 
right; nor will the possession of the mother be such adverse possession as 
is protected by the statute of limitations; nor will the fact that the master 
permits the mother to receive the benefit of the child’s services, after it be- 
comes old enough to render them, in remuneration for her care during its 
infancy, operate to his disadvantage. 

2. A free negro, under our laws, cannot hold slaves. Per Scott, J. Judges 
Gamble and Ryland dissenting. 


vippeal from St. Louis Circuit Court. 


This was an action commenced by Margaret Davis, under 
the article of the code of 1849, entitled ‘‘ Claim and delivery 
of personal property,” to recover possession of her daughter, 
a negro girl, named Patsey, who, she alleged, was her slave, 
and wrongfully detained by Blakey & McAfee, the defendants. 
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The defendants answered, that Patsey was placed in their 
possession for safe keeping, by A. H. Evans, and denied that 
she was the property of the plaintiff. Evans, on application, 
was made a party defendant. 

The case was tried by the court, sitting as a jury. On the 
trial, Nathan Ranney, a witness for the plaintiff, testified that 
he purchased Margaret in 1835, and the girl, Patsey, was born 
soon after; that on the 2d day of March, 1835, he executed a 
bill of sale of both mother and child to Augustus H. Evans ; 
that the child, Patsey, had been in possession of the plaintiff 
ever since her birth, being now about seventeen years old; that 
he recollects particularly of seeing Patsey in her mother’s pos- 
session and control in 1839; that Margaret then lived, and for 
ten years or more continued to live on the same lot in the city 
of St. Louis, near his residence; that he had often seen the 
girl, Patsey, there, and always in the possession and control of 
Margaret ; that Margaret raised her, supported her, fed and 
clothed her at her own expense; that about the year 1845, he 
heard Evans say he claimed her and ought to have possession 
of her, but never knew of his interfering to claim or take Pat- 
sey away from the plaintiff until 1850. 

On cross-examination he stated that, at the time of his bill 
of sale to Evans, the mother and child were both slaves, and 
that Margaret was emancipated by Oliver Bennett, in 1842. 

Oliver Bennett testified that the girl, Patsey, had been in the 
possession of the plaintiff from 1840 to 1851; that he had her 
in his employ some ten years ago, and some five or six years 
ago hired her to go east; that a year ago Margaret came to 
him to hire Patsey to go east; that he always paid the plain- 
tiff for Patsey’s services, and never knew that Evans asserted 
any claim to her, and that Margaret was his property when he 
emancipated her. 

Catharine Sickler testified that the plaintiff lived next door 
to her from 1838 to 1842, and during all that time Patsey 
lived with her mother and her mother fed and clothed her. 

R. B. Catherwood testified that he hired Patsey for three or 
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four months in 1849 and 1850, of the plaintiff; and paid plain- 
tiff for her services ; that when she left him she went home to 
her mother ; that Evans never claimed any pay for her servi- 
ces, and he never heard of Evans claiming her, although he 
made particular enquiries whether she was a free girl. 

Dr. Martin testified that he attended Patsey when she was 
sick in 1848, and was paid by the plaintiff for his services, 

The deed of Oliver Bennett, emancipating Margaret, was 
also offered in evidence. 

The defendants offered no evidence. 

The court found the facts substantially in accordance with 
this evidence, and declared the law to be, that the plaintiff had 
established no such adverse possession as to vest the title in 
her as against Evans. 

The plaintiff filed a motion for a review, and asking the 
court to find the following facts: ‘‘ That the plaintiff was a 
free person and had possession of the negro girl slave, Patsey, 
for the five years next preceding the time when the said de- 
fendants got possession of her in the month of September, 
1850, as stated in their answer ; that the plaintiff claimed the 


slave, Patsey, during this time as her own property, and exer- . 


cised over her the usual acts of ownership and control over 
such property, such as raising, feeding and clothing her, pro- 
curing and paying for medical attandance for her when sick, 
hiring her out at various times during this period and receiving 
the hire for herself ; that she lived by herself with her husband, 
Peter, a slave of Henry Shaw, in the city of St. Louis; that 
the defendant resided in the city or township of St. Louis from 
18382 to 1850.” 

And to declare the law to be, that the plaintiff had established 
an adverse possession of the slave for five years next preceding 
the possession of the defendant, and was entitled to recover. 

This motion was overruled and the plaintiff appealed. 

M. & S. 4. Holmes, for appellant. Five years adverse 
possession of personal property gives title absolute and inde- 
feasible. Ang. on Lim. p. 5, §7, p. 18, §11. Smith v. 
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Newby, 13 Mor Rep. 159. Smoot v. Wathen, 8 Mo. Rep. 
522, 527. Little’s Adm’r v. Chauvin, 1 Mo. 626. Clark 
v. Hardiman, 2 Leigh, 351. Brent v. Chapman, 5 Q. 358. 
3 Johns. Cases, 124. Clarke vy. Baker,7 J. J. Marsh. 194. 
Shelby v. Gray, 11 Wheat. 361, 371. 38 Henn. & Munf, 
57. 4A. J. Marsh. 145. Wheeler’s Law of Slavery, 99. 
9 Martin’s La. Rep. 526. The evidence in this case establish- 
es adverse possession. 

Leslie & Barrets, for respondents. The possession of the 
plaintiff was not adverse. To hold so, would be a pitiful re- 
turn for the kindness and indulgence of the master, in permit- 
ting the child to remain with its mother. We also insist that a 
parent cannot hold his or her child as a slave. 


Scorr, Judge, delivered the opinion of the court. 


1. Had the facts in this case been as they were represented by 
the appellant, and had they been found accordingly by the 
court, we see no reason for disturbing the judgment rendcred 
below. The circumstances, as detailed in evidence, are such as 
forbid all idea of an adverse possession of the slave in con- 

-troversy by the appellant. It would be hard, if Evans’ human- 
ity, in permitting a mother to retain her infant chilu, should be 
tortured into an abandonment of his claim of right ; nor should 
his justice, in suffering the child, after she was capable of 
rendering some service, to remain with her mother, in remune- 
ration for her care during its infancy, be turned to his disad- 
vantage. There is no doubt of the general principle, that five 
years adverse possession of chattels will confer a title, but we 
are of opinion, that this rule has no application under the cir- 
cumstances of the present case. 

2. In my opinion, a negro, under our laws, cannot hold 
slaves. It is against their policy, and in its tendency is sub- 
versive of all the police laws for the government of slaves. The 
other judges concurring, the judgment will be affirmed. 

GAMBLE and RyLanpD, Judges. We do not concur in the 
opinion, that a free negro may not legally hold slaves. 
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Mitr, Respondent, vs. McKenna, Appellant. 


1, The manner of serving notices to take depositions is regulated by the act of 
1845, concerning ‘ depositions,” and not by the new code of practice. 


Appeal from St. Louis Circuit Court. 


On the trial of this cause, the defendant offered to read in 
evidence the deposition of McFaddin. It was admitted that 
McF addin was absent from the state, and that the notice had 
been served on the clerk of the plaintiff’s attorney, at his 
office, and that plaintiff at the time resided in St. Louis. The 
court excluded this deposition. There was a verdict and judg- 
ment for the plaintiff, from which the defendant appealed.’ 

T. B. Hudson, for appellant. 

H. NM. Hart, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The only question in this case is, whether the provision 
in the code in relation to the service of notices, article twenty- 
nine, is repugnant to, and repeals the law which prescribes 
the mode of giving notice to take depositions. (R. C. 417, 
sections 6, 7, 8.) It is to be remembered, that while the 
the act directing the mode of taking depositions provides for 
notice in writing, and the mode of its service on the opposite 
party, the act regulating practice at law, (R. C. 806, secs. 
18 and 14, ) also provides for the service of notice in all cases 
where, in the progress of a cause, it shall become necessary to 
give notice. These two acts in the same code were not under- 
stood to be repugnant or to cover the same ground, and the act 
of 1849, which professes ‘‘to reform the pleadings and prac- 
tice in courts of justice,” will not be construed to affect the 
act concerning Depositions, unless there is a clear repugnance. 
The act of 1849, article 25, sec. 7, itself provides that ‘* the 
existing laws in regard to depositions, and testimony and wit- 
17—voL. XVIII. 
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nesses, not inconsistent with the provisions of this act, remain 
in force.” The Circuit Court properly excluded the deposi- 
tion of McFaddin, because there was no notice served as re- 
quired by the act concerning depositions, and as this is the only 
point presented for consideration, the judgment is affirmed. 





Huenes, Respondent, vs. Fitzpatrick, Appellant. 


1. Where a case is tried by the court without a jury, and no motion for a re- 
view is made, the supreme court will not review the finding of facts, but 
will affirm if the finding supports the judgment. 


Appeal from St. Louis Law Commissioner’s Court. 


Blennerhassett & Shreve, for appellant. 
S. H. Gardner, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


This was a suit by respondent against the appellant for the 
recovery of the possession of a house and lot under the land- 
lord and tenant law of St. Louis county. The suit was com- 
menced before a justice of the peace, where the plaintiff below 
had judgment, and the defendant appealed to the law commis- 
sioner’s court of St. Louis county, where both parties having 
waived a jury, a trial was had before the court, and the plain- 
tiff below again had judgment, from which the defendant ap- 
pealed to this court. 

On the trial before the law commissioner, the evidence show- 
ed a demand of the rent claimed, and refusal by the defendant 
to pay. It was admitted that the defendunt was in possession 
of the premises claimed ; that she had purchased them several 
years since of respondent, and had executed notes and a deed 
of trust on the property to secure their payment; that the 
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premises in question were sold under said deed of trust, and 
bought by respondent some time in the spring of 1852. Af- 
terwards, appellant made to plaintiff an instrument in writing, 
which was given in evidence, and is as follows: 

‘¢ One month after date, I promise to pay R. T. Hughes, 
ten dollars for rent of his house on Gay street ; rent being at 
ten dollars per month. 


‘¢ May 8th, 1852.” 

The only question in the case was, whether or not this in- 
strument had been obtained from appellant by fraud on the part 
of the respondent. Instructions were asked on both sides, all 
of which were given by the court, and the court found the facts. 
No motion for a review was made in the manner prescribed by 
the new code of practice. 

1. From the statement above, it will be seen, that all the 
instructions prayed for were given by the law commissioner.. 
These instructions were given upon the facts in evidence 
and were not objectionable. The only point in controversy 
was about the execution of the promissory note for ten dol- 
lars, for one month’s rent. If this note was executed fair- 
ly and honestly by the party, the relation of landlord and 
tenant was established. The proof was conflicting, and the 
instructions were calculated to bring before the court, who tried 
the case without a jury, the question as to the way in which the 
note was obtained. Under the state of the evidence, as pre- 
served by the bill of exceptions, these instructions were legal 
and proper. On the question of fact, this court will not re- 
view the finding. 

The judgment below is affirmed, the other judges concurring. 


‘¢ Mary Firzpatrick. 
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Water, Defendant in Error, vs. CaTHcarT, Plaintiff in 
Error. 


1. The supreme court presumes that the proceedings below are correct, unless 

’ the contrary is shown by the record. 

2. A judgment will not be reversed for the giving of instructions abstractly 
erroneous, unless they affected the verdict. If the evidence is not preserved, 
so that their bearing can be seen, the judgment will be affirmed. 

3. The rule laid down in Cathcart v. Walter, 14 Mo. Rep., as to the measure 
of damages in forcible entry and detainer, doubted. 


Error to St. Louis Circuit Court. 


Leslie & Barrets, for appellant. 
H. NM. Hart, for respondent. 


Scort, Judge, delivered the opinion of the court. 


This was a proceeding in forcible entry and detainer, taken 
to the Circuit Court by certiorarz. None of the evidence given 
on the part of the plaintiff, Walter, is preserved in the record. 
The only piece of evidence offered by the defendant was an as- 
signment of some leasehold premises to him by G. A. Phegley, 
showing a title to the tenements about which the suit was 
brought. This was excluded, to which an exception was taken. 
The record presents nothing else but the instructions given and 
retused. The judgment of the law is, that the proceedings 
below are correct, unless it be shown that they are erroneous. 
The evidence not being preserved, we cannot say whether the 
paper offered was properly excluded or not; the presumption, 
then, being in favor of the judgment, it must stand. 

2. The propriety of the instructions cannot be examined, as 
the evidence is not saved on which they were based. The in- 
structions may have been erroneous, abstractly considered, 
yet, if they did not affect the verdict, a judgment will not, for 
that cause, be reversed. 

8. The judgment must be affirmed, but in doing this, we do 
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not wish to be understood as sanctioning the measure of dama- 
ges which was laid down as law when this cause was formerly 
here. (14 Mo. Rep.) ‘The other judges concur. 





Cowan, Plaintiff in Error, vs. Barret & Brotuerton, 
Defendants in Error. 


1. An attorney who purchases in for his own benefit a title adverse to that 
of his client, is not liable to an action in favor of a subsequent grantee of 
his client. 


Error to St. Louts Court of Common Pleas. 


F. 4. Dick, for plaintiffin error. 1. There was evidence 
tending to show that Barret acted as counsel for plaintiff, 
which should have gone to the jury. 2. If he did thus act, 
the plaintiff was entitled to the relief prayed for. Galbraith 
v. Elder, 8 Watts, 81. Hockenbury v. Carlisle, 5 Watts & 
Serg. 348. 8. The fact that Cowan did not receive the deeds 
under which he claimed the land, until after Brotherton’s pur- 
chase, is immaterial. 

R. M. Field, for defendants in error. The plaintiff never 
had any interest in the Vasquez claim until long after the im- 
puted misconduct on the part of the defendant. The plaintiff 
acquired an interest in the land by the deeds of Cowan and 
Hinton ; but there can be no pretence that he was assignee of 
any claim they had on the defendant. 


RyLanp, Judge, delivered the opinion of the court. 


It will be seen from the statement of the charges in the 
plaintiff’s petition, that the basis of his action against the de- 
fendant, Barret, is upon the ground of improper conduct, as 
attorney at law for the plaintiff, in some business in relation to 
land claims in the years 1845 or 1846, up to the sale of the 
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land in November, 1848, at which said sale in November, 1848, 
the defendant, by his agent, Brotherton, purchased a portion 
of the land, under an adverse claim to the plaintiff; that the 
plaintiff claims and charges that he was the owner of three- 
fourths of a claim of Pierre Vasquez to a tract of land in St. 
Louis county, of eight hundred arpens, which tract had also 
been selected for school lands, and that Philip C. Johnson own- 
ed the other fourth ; that plaintiff and Johnson employed de- 
fendant, as attorney at law, and that they consulted and advised 
with defendant in reference to said claim, as to the best course 
to be pursued in order to dispose of the same to the best ad- 
vantage ; that plaintiff put defendant, Barret, into the posses- 
sion of all the facts upon which said claim was founded, and 
mentioned to him what he, plaintiff, conceived to be the defects 
in the title under it ; that plaintiff left the management of the 
business to said Barret, as plaintiff was residing in Washing- 
ton county ; that said Barret, acting for the plaintiff and said 
Johnson, when a sale of said land was attempted to be made by 
the county court, as school land, in the year 1845 or 1846, 
did give notice to those persons to whom the land was struck 
off at the sale, that it was claimed by said Johnson and the 
plaintiff ; thereupon the purchasers, all except one, surrendered 
their purchases, and refused to comply with the terms of the 
sale; that Barret also gave a lease to the tenant in possession 
of the land, from the plaintiff and Johnson. 

The plaintiff also charges that, at the sale of the said land 
in November, 1848, by order of the county court, the defend- 
ant again gave notice of the adverse claim of said land under 
Vasquez, and told the purchasers they were buying a law suit, 
in consequence of which, the land was sold at less than its 
value, and a portion of it, two hundred acres, were then bought 
by Brotherton for said Barret, in pursuance of a previous ar- 
rangement between them; that said Barret informed the plain- 
tiff of this sale, and that he had given notice of the claim un- 
der Vasquez ; that Brotherton had bought the land, and that 
he (Barret) believed that Brotherton would give at the rate of 
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one dollar per acre and allow the Vasquez claim to be located 
elsewhere, in order to quiet his title under the school claim ; 
but that said Barret did not inform the plaintiff that he was a 
purchaser, and interested in the land adversely ; that the plain- 
tiff, confiding in Barret, returned home and left the business to 
his discretion; that afterwards Barret, pretending to be acting 
for plaintiff, caused him to be informed that he could obtain no 
better terms than those he had previously mentioned to him. 
Plaintiff further charges, that in February, 1849, he returned 
to St. Louis county, and after consulting Barret as to the best 
mode of obtaining the largest price for his claim, he went into 
the neighborhood of the land, and offered it for sale; but 
Brotherton declined making a compromise with the person to 
whom he offered it, after consulting his partner, who proves to 
be said Barret; that Barret then repeatedly told plaintiff that 
he knew that nothing better than the terms already stated, 
could be obtained from said Brotherton, and the plaintiff final- 
ly acceded to the propositions ; that afterwards, learning the 
fraud which had been practised upon him by said Barret, he 
claimed to have three-fourths of the land which Barret had 
procured Brotherton to buy, to be conveyed to him, plain- 
tiff, which Barret refused to consent to, and Brotherton refused 
to convey, without Barret’s consent. ‘The plaintiff then prayed 
judgment, that Brotherton should convey to him three-fourths 
of the two hundred acres which he had bought for Barret, on 
plaintiff’s complying with Barret’s bond to Brotherton, and 
cancelling Brotherton’s obligation to convey to Barret. 

The answer of Brotherton denies many Of the most material 

charges in plaintiff’s petition ; he denies that there ever was any 
" agreement between himself and Barret, to secure the removal of 
the Vasquez title, by which said Barret was to receive a convey- 
ance of two hundred arpens, but states expressly that he made 
an agreement with plaintiff, for the removal of said claim. He 
admits that he declined making a compromise with the person to 
whom tbe plaintiff pretended to have sold the whole claim ; but 
it was not after consulting with Barret. Barret was no part- 
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ner of the defendant; the defendant denies that plaintiff, at 
the time of the sale of the school title, was the owner of three- 
fourths of the Vasquez claim. This quantity was then owned 
by Robert B. Cowan and John Hinton. The answer of Broth- 
erton has no tendency to support the charges in the bill against 
Barret. 

Barret’s answer denies, emphatically, that he was the attor- 
ney at law for plaintiff in this land claim. He says he was 
the attorney of Philip C. Johnson, who owned one-fourth part 
of the claim; he says that, as Johnson’s attorney, he had 
frequent conversations with plaintiff, who was acting as agent 
for R. B. Cowan and John Hinton; he admits he gave the 
notices mentioned, at the sale of the adverse claim ; he did this 
as attorney for Johnson, and in stating the Vasquez claim, he 
mentioned those interested in it; he denies that Cowan ever 
paid him a fee, or ever retained him as an attorney at law in 
the business, or that he ever confided the business to him as 
such ; he states, that he was Johnson’s attorney, that he spoke 
to Brotherton to purchase some lots of the land for him (Bar- 
_ Yet,) some five lots, amounting to about two hundred arpens, 
if it sold for not more than six or seven dollars per acre, as 
that amount would cover Johnson’s interest, and if he bought 
it, and Johnson refused to take it off his hands, he would keep 
it, and buy Johnson’s interest at the price he should ask for it. 
His answer denies the material charges in the petition ; he 
states that, after he bought, he informed his client, Johnson, 
who refused to take the land; that Cowan and plaintiff asked 
the defendant, Barret, to let him have one half of his purchase, 
as made by Brotherton ; that he thought this request unreason- 
able ; that Cowan, however, annoyed him about it so much, © 
that he agreed to let him have half, upon the same terms as 
Brotherton bought at, if he would pay him for his trouble in 
addition ; that, in pursuance of this understanding, he gave 
his bond to Cowan, the plaintiff, to convey half of the tract, 
purchased for him by Brotherton, upon Cowan’s paying to him 
therefor the sum of seven hundred and odd dollars, the half of 
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the purchase money and interest, and a sum for his trouble ; 
that Cowan never paid one cent of this sum. The answer 
gives a history of the transaction. 

1. The evidence offered by the plaintiff shows nothing to 
overturn this answer or the answer of Brotherton ; indeed the 
very foundation of his claim against Barret is taken away by 
his showing that he had no title to the claim until after this sale 
to Brotherton, in November, 1848. The deed from Robert B. 
Cowan to the plaintiff, for this land, under Vasquez, is dated 
in March, 1849, and so is the deed from Hinton and wife to 
plaintiff, dated March 20, 1849. These deeds show that he 
had acquired the claims of these grantors after the purchase 
by Brotherton, and he shows no evidence of claim or title pre- 
viously thereto. Again, it appears that the plaintiff, after his 
knowledge of the purchase by Brotherton for Barret, nego- 
tiates with Barret for a portion or share of his interest. The 
whole evidence produced by the plaintiff shows he had no cause 
of grievance against Barret. Barret was not his attorney at 
law, at or before Brotherton bought for him. He had no inter- 
est at that time, as appears by his own evidence, in the land ; 
there could not then have been any relationship of client and 
attorney between them in regard to his title to this land; the 
land was claimed by R. B. Cowan, John Hinton and Philip C. 
Johnson, at the day of the sale in November, 1848. So that 
Barret’s being the attorney of one tenant in common, and by 
construction contended to be the attorney for the other tenants 
in common, will not make him attorney for the grantee of these 
other tenants in common long after the close of the transac- 
tion. From the whole case, then, as appears by the record of 
the court below, the plaintiff failed to show himself entitled to 
the judgment prayed for in his petition. The judgment will 
therefore be affirmed, the other judges concurring. 


sven CLE REE A 








ST. LOUIS. 





Morrison’s Adm/’r v. Tennessee Marine & Fire Ins. Co. 





Morrison’s ADMINISTRATOR, Respondent, vs. TENNESSEE 
MarINE AND Fire Insurance Co., Appellant. 


1. An absolute assignment or sale of insured property after insurance is effect- 
ed, takes away the insurable interest of the vendor, and creates a bar to the 
right of action on the policy, unless by some means its existence has been 
preserved for the benefit of the assignee. 

2. Where A. effected an insurance on property, and afterwards sold and con- 
veyed it to B., who reconveyed it to a trustee to secure to A. the payment of 

* the purchase money, it was held that A. retained an insurable interest, and 
after a loss might recover on the policy to the extent of his actual loss, not 
to exceed the sum insured. 

3. The failure of the insured to disclose the state of his title, or the extent of 
his interest in the insured property, will not avoid the policy, unless there is 
a fraudulent concealment or misrepresentation. If the insurer deems this 
information material, he may protect himself by inquiry, or by the condi- 
tions of his policy. 4 

4. The right of a surety to be subrogated to the securities of his principal, does 
not arise until he has paid the principal’s debt. Thus the insurance compa- 
ny could not be subrogated to A.’s rights against B. until it had paid the 
insurance, if at all. 


Appeal from St. Louis Court of Common Pleas. 


E. & B. Bates, for appellant. 1. The sale by Morrison 
passed away his interest in the premises insured, and therefore 
discharged the underwriter. 2. If Morrison’s conveyance and 
the deed of trust for the security of the notes to him-be con- 
sidered as one transaction and merely a change of his interest 
in the premises insured, yet it is such a change of interest as 
releases the underwriter. For the contract of insurance was 
made with Morrison as the owner of the premises, and the 
change so diminished his interest in the premises and in its 
protection from fire, as to alter the whole basis of the contract 
and destroy the underwriter’s inducement to its formation. 16 
Pet. Rep. 495. 3 Denio, 301. It is immaterial whether a 
change of interest enhanced the risk or not; it is the change 
which discharges the underwriter. It is analogous to a devia- 
tion in marine insurance. TZennessee Marine and Fire Ins. 
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Co. v. Scott & Mudge, 14 Mo. Rep. 46. Walsh v. Homer, 
10 Mo. Rep. 6, particularly 14.and 15. 38. The contract with 
Morrison was only to indemnify him for any loss or damage he 
migh sustain, and he has sustained no loss nor damage. His 
only interest in the premises, at the time of the fire, was as a 
collateral security for the payment of his notes, and that se- 
curity being still ample, he has sustained no loss whatever. 

The contract is not that the assurer will pay the assured for 
every injury to the property which may happen by fire, but 
only that it will pay such loss as the assured may sustain by 
fire. 2 Pet. Rep. 25, particularly 48-9. Columbus Insur- 
ance Co. v. Lawrence, 2 Comstock, 210, particularly 216. 5 
Barr, 183, particularly 192.. Elimaker v. Franklin Insur- 
ance Co., 5 Pick. 84, 76. 16 Pet. 495. 1 Phil. on Ins. 1, 
2, 3. 16 Wend. 385, particularly 397. 4. The defendant 
should have been subrogated to the plaintiffs rights in the debt 
and its security, to the extent of the recovery. Carpenter v. 
The Providence U. Ins. Co., 16 Pet. 495. If the defend- 
ant is entitled to be subrogated to the plaintiff’s stead, no 
judgment should go against it, for it never contracted that, in 
case the house were burnt, it would buy the notes secured on 
the land, or to advance to the plaintiff payment of notes not 
yet due, and which were not even in existence when the contract 
was made. And if it is not entitled to be subrogated, the re- 
sult is, either that the plaintiff gets his debt paid twice, or his 
vendee has the benefit of the payment by the defendant, with 
whom it had no contract or privity whatever. 

F. M. Haight and Todd §& Krum, for respondent. 1. 
The conveyance of the property by Morrison to Bowman, re- 
taining a lien for the purchase money, did not divest the inter- 
est of the former. Howard vy. Albany Ins. Co., 3 Denio, 
301. Am. Law Reg. No. 1, p. 18. 7 Barbour, 570. 5 
Pick. 76. ib. 19. 1 Phill. on Ins. 67,72. 4 Mass. Rep. 330. 
16 Wend. 385,397. 6 Cow. 316. 10 Pick. 40. 13 Mass. 
67. 2. Whether this is a case for subrogation or not, has no- 
thing to do with this suit. If this right ever arises, it can only 
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be on payment of the money. Theobald on Principal and 
Surety, ch. 10, p. 186. 2 Phill. on Ins. 282. 5 Paige’s Ch. 
Rep. 294. 2 Vt. Ch. Rep. 608. 16 Pet. Rep. 501. 3. It 
is no defence to this suit, that Bowman remains able to pay, or 
that the land on which the burnt building stood is still ample 
security for the debt. 8 Sumner, 141, 142. 






Scorr, Judge, delivered the opinion of the court. . 


This was an action on a policy of insurance against fire, on a 
dwelling house. The action was begun by the assured, J. S. 
Morrison, and he dying, the suit was prosecuted in the name of 
the respondent, his administrator. It is averred in the peti- 
tion, that while the said policy was in full force, and be- 
fore its expiration, Morrison, in consideration of the sum of 
sixty-six thousand one hundred and sixty-six dollars, convey- 
ed the ground on which the insured buildings were and the 
buildings thereon, with other lands, toS. M. Bowman; that no 
part of the consideration money was paid to Morrison, but at 
the time of said conveyance, the said Bowman executed and 
delivered to Barton Bates, trustee for Morrison, a deed or 
reconveyance of the same premises, conditioned to pay the said 
Morrison the consideration money of said sale. To this peti- 
tion there was a demurrer, which was overruled, and a judgment 
was rendered for the plaintiff. The defendant maintains, that 
Morrison, by his conveyance to Bowman, was divested of all 
interest in the subject matter of the insurance, and therefore 
could maintain no action on the policy; or if the transaction 
with Bowman did not produce that effect, it at least so changed 
the interest of the assured and diminished its value, as to re- 
lease the underwriter. 

1. The general principle is, that an absolute assignment or 
sale, after the insurance is made, takes away the insurable in- 
terest of the vendor, and creates a bar to the right of action 
on the policy, unless by some means its existence has been 
preserved for the benefit of the assignee. After the assured 
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has parted with all ‘his interest in the property insured, he 
stands as though he never had any right in’ the subject of the 
insurance, and therefore cannot effect a valid policy upon it. 
The contract of assurance is no longer a contract of wager ; it 
is a contract of indemnity, and{nobody can recover in respect 
to the loss, who is not really interested. \ This principle is too 
obvious to require a citation of authorities in its.support. 

2. But notwithstanding a conveyance of the subject matter 
of a policy, if it be in the nature of a mortgage, or in trust, 
with a resulting trust to the insured, so that he has an insura- 
ble interest in the property, he may, nevertheless, recover to 
the extent of his actual loss, provided it does not exceed the 
sum insured. The transfer of the property will only prevent 
a recovery on the policy by the assignor, so far as it deprives 
him of his insurable interest, without regard to the inquiry, 
whether the interest which remains after the assignment, be of 
the same nature and character as that which existed before it 
was made. Hence it has been held, that the owner of real 
estate, which he has sold after an assurance, who retains the 
legal title as a security for the purchase money, may maintain 
an action for a loss after the contract of sale. Z'rwmbull v. 
Portage Ins. Co., 12 Ohio, 305. Stetson v. Massachusetts 
Mutual Ins. Co., 4 Mass. 380. In the case of Higginson v. 
Doll, 13 Mass. 96, it was held, that a mortgage ona vessel at 
the time of effecting the policy, did not deprive the assured of 
his insurable interest, nor of his right of recovery on the poli- 
cy. In the case of Gordon y. Ma. F. Ins. Co., 2 Pick., the 
vessel insured was afterwards conveyed away to others, but as 
the purchasers, at the time of sale, by a memorandum, prom- 
mised and subsequently, by a covenant, undertook to apply 
the proceeds to the discharge of debts due to them from the 
assignor, it was held, that the right of recovery was not affect- 
ed by the transaction. In the case of Locke v. The WV. A. 
Ins. Co., 13 Mass., the plaintiff shipped a quantity of fish for 
the benefit of another, to whom he was indebted, and a bill of 
lading was taken in the name of the creditor. The fish was 
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lost, and the plaintiff was permitted to recover on the policy on 
the fish, notwithstanding it was objected, that he had no inter- 
est. The court regarded the transaction as an assignment of 
property to secure the payment of a debt. So the inquiry 
seems to be narrowed down t§ the point, whether the plaintiff 
retained an insurable ifterest in the subject of the policy at the 
time of the loss. Had the reconveyance been made to Morri- 
son himself, the present case would have been almost parallel 
with that of Stetson v. Mass. Mu. Fire Ins. Co. The con- 
veyance and reconveyance must be regarded as one transaction, 
and it can make no difference in principle, whether the interest 
reconveyed is a legal or equitable one. Whether it was made 
directly to the vendor or to another in trust for him, in either 
event, he has the same interest in value, ‘and they are equally 
insurable. 

8. An important principle is involved in the inquiry, as to the 
duty of the owner in making disclosures of the nature, extent 
and value of the interest in the property on which he seeks in- 
surance against losses by fire. Any interest in property is in- 
surable. But what is the duty of the owner of that interest 
who seeks insurance upon it? Should he minutely disclose his 
title and all the incumbrances on the property, or should the 
insurer demand from him information in relation to these mat- 
ters? There is no doubt that a fraudulent concealment or 
misrepresentation in regard to the owner’s interest, to the pre- 
judice of the underwriter, will avoid the policy. The views of 
the Supreme Court of the United States on this subject vary 
from those entertained by other tribunals, whose reputation en- 
titles their opinion to great respect. The summary of the ar- 
gument of that court is, that the contract of insurance is one 
in which the underwriters generally act under the representa- 
tions of the assured ; consequently those representations should 
be fair, and omit nothing which is material for the underwri- 
ters to know. Every circumstance which would increase the 
risk, or would induce a demand for a greater premium, should 
be disclosed. Insurances against fire are usually made in the 
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confidence that the assured will use all care to avoid the loss 
of the property, which his interest can suggest. The extent 
of this interest must always influence the underwriter in taking 
or rejecting the insurance, and in estimating the premium. 
Hence, it is necessary that he should be informed of the na- 
ture and extent of the interest for which an insurance is sought. 
Underwriters do not rely so much upon the principles of men 
as upon their interests. That the materiality of the facts con- 
cealed or of the representations made, is a matter of fact for 
the jury and cannot be determined as a matter of law, by the 
court. Lawrence v. Col. Ins. Co., 2 Pet. 25. 

This question was involved in the case of Tyler v. The 
/Etna Ins. Co., 12 Wend. 507. ‘There, a vendee, under arti- 
cles of agreement to purchase the insured premises, entered 
into possession with a considerable portion of the purchase 
money unpaid. He insured the premises as his own, without 
disclosing the real nature of his interest in them. This was 
relied on as a material misrepresentation, which avoided the 
policy, and the case of Lawrence v. The Columbus Ins. Co., 
2 Pet. 25, was cited to show that the plaintiff could not recov- 
er. But the court maintained, that it had been deliberately 
settled in Massachusetts as an established principle of the law 
of insurance, that a bona fide equitable interest in property 
of which the legal title is in another, may be insured under the 
general name of property, or by a description of the thing in- 
sured, unless there be a false affirmation or representation, or 
a concealment after inquiry, of the true state of the property : 
and that the applicant need not represent the particular inter- 
est he has at the time, unless inquired of by the insurer; that 
the course of decisions had been upon this understanding of 
the law and in accordance with it, and such was apprehended to 
be the doctrine of the courts of England. 1 Caine’s Rep. 
276. 1 Johns. 885. 11 Johns. 302. 9 Wend. 409. Mar- 
shall on Ins. 682-3, 730. Phil. on Ins. 64, 94. That the 
nature and extent of the interest of the insured may, in some 
instances, be material facts in making up an estimate of the 
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risk and rate of premium, and upon general principles appli- 
cable to this action, a disclosure would seem to be required, 
but generally they cannot be so material as to justify a con- 
clusion that they would have varied the premium paid. The 
necessity of disclosing the title of the applicant would greatly 
embarrass the operation of insurance, without affording any 
essential benefit to the insurers. Any error in the deduction 
or description of title might be fatal. The rights of the in- 
surer are sufficiently guarded, by having it in his power to ex- 
act, by inquiry, a description of the interest of the applicant, 
and by the recovery being limited in case of loss to the value 
of the interest proved on the trial. The minuteness of the 
proposals and conditions, as to the description required of 
property to be insured, without specifying the nature or extent 
of the interest, affords a reasonable inference that this infor- 
mation is not deemed generally material and indispensable. 
These views commend themselves to our judgment by their 
justness, and we are satisfied will effect more solid justice be- 
tween the assured and the insurer, than the contrary doctrine, 
It cannot have escaped observation that, at first sight, many 
of the principles of the law of insurance are seemingly very 
arbitrary, and their necessity and policy can only be seen and 
felt by those who are called upon to give them a practical ap- 
plication. The man without guile, who asks for insurance on 
his property, is not aware of the necessity of disclosures, 
which long experience in insurance offices has shown to the un- 
derwriter to be necessary, and to hold his policy void for not 
making disclosures of the importance of which he is not aware, 
would be gross injustice. If applicants for insurance are to 
be held to a strict representation and proof of the nature and 
extent of their interest in property on which they apply for 
insurance, they will almost invariably lose the benefit of their 
policies. Are the liens of taxes, judgments and such like to 
avoid policies, unless they are disclosed, when they may be en- 
tirely out of mind and forgotten? If, from a want of the 
knowledge of the law, the assured mistakes the nature of his 
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title, although he may have one equally valuable, is his policy 
to be avoided? It is no answer to say that the misrepresenta- 
tion must be material. What is material must be determined 
from the circumstances of each case. What is material in one 
case may not be so in another, and so a wide field for litiga- 
tion will be opened. The ends of justice will be best subserved 
by holding the assured only responsible for fraud. Insurance 
companies may protect themselves by inquiries in relation to 
these things, and after filling their policies with so much detail 
and such minutiz of information in regard to other matiers, as 
to create the impression that they are satisfied, to hold that 
they are not bound by their contracts, unless information of 
another kind is communicated by the assured, which is not 
sought for, would be enabling them to commit the rankest in- 
justice. 

4. The fact that the notes given for the lot by Bowman, are 
still due, and the right to be subrogated to the securities of the 
assured, cannot be considered in this litigation. A right to be 
subrogated cannot arise until there is a recovery of the money 
against the company, if at all. There are not facts sufficient 
upon which apy action can be founded in relation to that mat- 
ter, if it could be inquired into here; nor is there any thing 
upon the record which shows that the damages assessed by the 
court are not the standard of the loss of the assured. 

Judge Ryland concurring, the judgment is affirmed. Judge 
Gamble did not sit in the cause. 





LEITENSDORFER ef a/., Plaintiffs in Error, vs. HempsTEap, 
Defendant in Error. 


1. To render a subsequent conveyance an avoidance of the prior conveyance 
of an infant, it must be inconsistent therewith, so that both cannot properly 
stand together. Thus, where a minor conveyed her interest in a tract of 
land, and afterwards acquired another interest by inheritance, a deed subse- 
quently executed by her after majority, conveying “all her right, title and 
interest”? in the tract, was held, not to be an avoidance of the prior deed. 
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Error to St. Louis Circuit Court. 


This was a petition filed by Thomas Leitensdorfer, for par- 
tition of two tracts of land formerly owned by Amable Char- 
trand, sr., a portion of whose heirs had conveyed to the peti- 
tioner. The defendants were the other heirs or their represen- 
tatives. Amable Chartrand, sr., died, leaving twelve children. 
Noel Chartrand was one of the sons, and Ursule Chartrand one 
of the daughters. On the 15th of December, 1828, Ursule, 
being then a minor, joined in a conveyance, by which she con- 
veyed all her interest in the two tracts described in the petition 
to her brother, Noel. In 1832 or 1833, Noel died, leaving his 
brothers and sisters as his heirs. On the 5th of June, 1851, 
Ursule having previously intermarried with Pascal Mallette, she 
and her husband conveyed to Drake and Hempstead ‘‘ all their 
right, title and interest, estate, claim and demand, in law or 
equity, in possession or expectancy, remainder or reversion, 
of, in and to” the said two tracts described in the petition. 
Drake subsequently conveyed to Hempstead. The Circuit 
Court held that the deed of 1851 was an avoidance of the deed 
of 1828, and adjudged to Hempstead an interest accordingly, 
from which judgment the other defendants, as well as the plain- 
tiff, appealed. 

Polk and Casselberry, for appellants. The deed to Noel 
Chartrand was voidable only, not void. Youse v. Vorcum, 
12 Mo. Rep. 549. It remains good and valid until some act 
is done, or at least an intention expressed, to avoid it. The 
deed to Drake and Hempstead is not the expression of such an 
intention. It does not necessarily convey the same interest 
conveyed by the former deed. It might well have been intend- 
ed to convey the interest she had acquired by inheritance since 
the former deed. 4 Harr. (Del.) Rep. 75. 8 Taunt. 35. 2 
Kent’s Comm. 195. 5 Yerg. 41. 6 Conn. 494. The second 
deed does not, by its terms, annul the former one, nor does it 
by necessary construction. 




















MARCH TERM, 1853. 271 





Leitensdorfer v. Hempstead. 





C. D. Drake, for respondent. The point involved in this 
case is identical with that decided in Youse v. Worcum, 12 
Mo. Rep. 649. 


GAMBLE, Judge, delivered the opinion of the court. 


Ursule Chartrand being entitled to an interest in the prop- 
erty described in the petition as an heir of her father, conveyed 
that interest in 1828 for a valuable consideration to her broth- 
er, Noel Chartrand, she then being a minor. - Afterwards, by 
the death of a brother, she acquired another interest in the 
same property, as one of his heirs. In 1851, being then mar- 
ried, she and her husband conveyed ‘‘ all their right, title, in- 
terest, estate, claim and demand in law or equity, in possession 
or expectancy, remainder or reversion in the premises,” to 
Drake and Hempstead. No other act was ever done to avoid 
the deed which she had made during her minority than the mak- 
ing of this second conveyance. The question is presented, 
whether the second deed avoids the first. 

1. There are different modes by which an adult may avoid a 
conveyance by bargain and sale made while he was a minor. 
It may be by entry, ejectment, or by any act unequivocally 
manifesting an intention to avoid it. A resale after he attains 
his majority, and a conveyance of the property, will operate the 
avoidance. But, in the language of Chancellor Walworth, in 
the Eagle Fire Co. v. Lent, 6 Paige’s R. 638, ‘to render a 
subsequent conveyance an act of dissent to the prior convey- 
ance of an infant, it must be inconsistent therewith, so that 
both cannot properly stand together.”? The doctrine is as well 
established as any in the law, that the deed of an infant passes 
the estate subject to be divested by avoiding the conveyance. 
Here the title was in Noel Chartrand, by the deed made by his 


sister for the interest inherited from her father, and when the. 
deed was made to Drake and Hempstead, she had title to the: 


interest inherited from her brother. The title to the portion 


descended from her father was not in her, but she had a right. 
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to resume that title, because she had conveyed it while a minor, 
and if she had distinctly conveyed it away by a second deed, 
the same act would have been a resumption of the title and the 
transmission of it to her grantee. But her conveyance to 
Hempstead and Drake had a subject on which to operate, with- 
out being held to be an avoidance of her deed to her brother, 
and its terms do not require that she shall be understood to de- 
sign avoiding her first deed. The Circuit Court, then, erred in 
holding that the second deed avoided the first, and conveyed to 
Drake and Hempstead the interest which had descended from 
her father and which she had conveyed to her brother. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded. 





JEFFRIES, Defendant in Error, vs. Hacur e¢ al., Plaintiffs 
in Error. 


1. An accepted order, payable in articles to be manufactured by the acceptor 
at a future time, does not import a consideration, and cannot be sued upon as 
an inland bill of exchange, or as a promissory note ; nor does it, like an ac- 
cepted order to deliver specific articles which are designated, vest the prop- 
erty in the person in whose favor it is drawn. 


Error to St. Louis Circuit Court. 


C. Gibson, for plaintiff in error. 
D. C. Woods, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


William Henry gave an order on the plaintiffs in error (de- 
fendants below) on the 27th June, 1852, whereby they were re- 
quested to make to the order of Jeffries, the defendant in error 
and plaintiff below, a buggy worth at fair valuation, one hun- 
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dred and sixty dollars, which order was on the same day ac- 
cepted by the plaintiffs in error in writing. Jeffries brought 
suit on this instrument as though it were a bill of exchange, 
setting forth no consideration for the undertaking of the plain- 
tiffs in error. The defendants below answered saying, that the 
true nature of the transaction is as follows: Henry, the draw- 
er of the order, had borrowed of Jeffries the sum of one hun- 
dred dollars, and the plaintiffs in error accepted the said order, 
and gave it to Jeffries to hold as security for the payment of 
the said sum of one hundred dollars ; and further allege, that 
before the bringing of the suit, they had tendered to Jeffries 
the said sum of one hundred dollars, with interest, and that 
they have ever since been ready to pay it. The court disre- 
garded the answer as containing no defence to the action, and 
rendered judgment for the plaintiff, from which this appeal is 
taken. 

1. It is obvious that the instrument which is the foundation 
of this action, is no inland bill of exchange, being made pay- 
able in property. It, therefore, imports no consideration and 
no action can be maintained on it as on an inland bill of ex- 
change. 1 Strange, 591. Nor is it like an order to deliver 
specific articles which are designated, the acceptance of which 
has been held to vest the property in the person in whose favor 
the order was drawn. Gillett v. Hill, 2 Carr. & Moo. 530. 
The property here could not vest, as it had not been made. By 
the common law, an acceptor undertakes to pay the debt of an- 
other, and he can only be charged in a special action on the 
case founded on the custom of merchants. 2 Wash. 229. Nor 
do we conceive that the instrument is a promissory note, within 
the contemplation of our statute concerning bonds and notes. 
That statute enacts, that all notes in writing, made and signed 
by any person or his agent, whereby he shall promise to pay 
any other person or his order, or unto bearer; any sum of 
money or property therein mentioned, shall import a consider- 
ation, and be due and payable as therein specified. There are 
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cases in which accepted orders have been used as evidence in 
actions for money had and received against the acceptor, but 
no case, uninfluenced by statutory regulations, has been found 
in which an action has been sustained on an order, unless cloth- 
ed with the formalities which made it a bill of exchange. An 
order is not a note in the usual acceptation of the term. When 
one promises another directly to pay him money, there is noth- 
ing unreasonable in presuming it was for a consideration. But 
where one, at the request of another, undertakes to pay a debt 
to a third person, the consideration of this last undertaking is 
not so obvious. All the authorities show that the person mak- 
ing the promise should have received a consideration from him 
for whose benefit or on whose behalf he assumes the under- 
taking. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Gitt, Plaintiff in Error, vs. Watson, Defendant in Error. 


1. A decree in conformity to the act regulating chancery practice, in a pro- 
ceeding against unknown heirs, is effectual to pass the title of the heirs. 

2. Under the new practice, a party is not required to file with his pleading all 
his documentary evidence, nor to set forth every link in his chain of title. 

3. Identity of name is prima facie evidence of identity of person. 


Error to St. Louis Circuit Court. 


Todd & Krum and Delafield, for plaintiff in error. 
E. & B. Bates, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


This was an action in the nature of ejectment, brought by the 
plaintiff in error against the defendant, for a tract of land sit- 
uated in St. Louis county. The tract in dispute was a New 
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Madrid location, in the name of Nathaniel Shaver or his legal 
representatives. The plaintiff claimed under conveyances from 
the heirs of Shaver. The defendant’s title was a decree in 
chancery instituted against the unknown heirs of Nathaniel 
Shaver; Shaver transferred the certificate in his life-time to 
George Bollinger, from whom Beverly Allen derived title. 
Allen instituted the suit in which the decree was obtained. 

1. There was no exception taken to the regularity of the 
decree by which the legal title of the heirs of Shaver passed to 
Allen. The decree was rendered in 1835, prior to the convey- 
ances by the heirs of Shaver to the plaintiff.. The decree, be- 
ing in conformity to the provisions of the statute regulating the 
practice in chancery in proceedings against unknown heirs, 
passed the title of the heirs of Shaver to Allen. There was 
no interest, then, in them which they could convey to the plain- 
tiff. 

2. There is nothing in the objection, that the decree was not 
filed with the answer of the defendant. The thirteenth section 
of the code referred to, is found in article seven, which relates 
to the general rules of pleading. There is no rule of pleading 
which requires that all the documentary evidence on which 
party relies to support the truth of his pleading, should be filed 
along with it. Is a plaintiff to file with his petition all the 
written evidence on which he relies, when he does not know that 
any or what facts may be controverted by his adversary ? Such 
a practice would be burdensome, and extremely inconvenient. 
Occasions may arise during the progress of a trial for the use 
of such documents, which it is impossible to foresee. Shall 
they, then, be rejected as evidence, because they were not filed 
with the pleadings ? Such a practice uselessly encumbers a re- 
eord and greatly increases the expense of suitors. There can 
no evil grow out of a failure to file documentary evidence. 
With the enlarged discretion confided to the courts in granting 
new trials, if a party is surprised by the production of a pa- 
per, the corrective is at hand. It is not pretended that there 
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was any surprise in this case by the introduction of the record 
as evidence. There is no affidavit on the record in support of 
that fact, and if there is no surprise, there is no injury pro- 
duced by a failure to filea paper. There are cases when the 
records, deeds or other writings on which a party relies, must be 
filed as directed by the statute. The blending of chancery and 
common law jurisdiction by the code, may have made this pro- 
vision necessary, and papers must now be filed where it was 
heretofore requisite in common law or chancery proceedings. 

The defendant in his answer avers, that he and those under 
whom he claims, had been in possession of the premises for 
more than twenty years, by a fair and honest title. This aver- 
ment in the answer was sufficient to let in the decree as evi- 
dence. It cannot be necessary in the pleadings in an action to 
try titles, to set forth every link in the chain of title under 
which a party asserts his right or defends his possession. It 
may not be required of the defendant to prove his right, if he 
has denied the plaintiff’s title, as was done in this case. Until 
the plaintiff has made out a case, which would entitle him to 
recover, the defendant is under no necessity of showing his 
title. His possession is good against one not proving a right to 
recover. 

3. The instruction that the decree against the unknown heirs 
of Shaver was an effectual bar to the plaintiffs right to recover, 
was not erroneous. The decree was not impeached for irregu- 
larity ; no objection was made to it. Both plaintiff and de- 
fendant claimed under Shaver. If there was a want of identity 
between the Shaver named by the defendant in deducing his 
title, with the Shaver who owned the certificate of location, the 
burden of proof was on the plaintiff. The names being iden- 
tical, prima facte they are the same person, and it rests with 
the plaintiff to show that they are not the same. Flournoy v. 
Warden, 17 Mo. Rep. 

Judge Ryland concurring, the judgment is affirmed. Judge 
Gamble did not sit in this cause. 
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Never, Plaintiff in Error, vs. O’FatLon, GARNISHEE, De- 
fendant in Error. 


1. The treasurer of a corporation having its money in his hands, is not liable 
to garnishment, in a suit against a creditor of the corporation. 

2. The fact that the corporation has directed its treasurer to pay out of its 
funds in his hands a specific sum to the defendant in the attachment suit, as 
a mere gratuity for the benefit of third parties, will not render the treasurer 
liable to the process of garnishment, nor would it render the corporation 
thus liable. 


Error to St. Louis Court of Common Pleas. 


Neuer commenced a suit by attachment against Radford and 
Mallory, in which, on the 11th day of April, 1850, John 
O’Fallon was summoned as garnishee. The allegations filed 
by the plaintiff stated that the garnishee, as treasurer of the 
Illinois coal company, at the time he was summoned, had in 
his hands a sum of money which the said company upon a set- 
tlement with the defendants, who were contractors, had set 
apart and directed to be paid to them. The answer of the 
garnishee denied that he had any money of the defendants in 
his hands, or under his control, either as treasurer or in his 
individual capacity. He stated that, in the year 1849, Rad- 
ford and Mallory had a contract under the coal company, which 
they abandoned before completion, and it was regularly for- 
feited for non-fulfillment ; that the defendants were paid, be- 
fore the service of the garnishment, more than they were legal- 
ly entitled to receive ; that when the contract was forfeited, the 
defendants were indebted to their workmen, and the company, 
being fearful that, if the hands were not paid off, some injury 
would be done to the property of the company, agreed to pay 
the defendants what was necessary to enable them to pay off 
the laborers they had employed ; that accordingly, the garni- 
shee, under the authority and direction of the company, did, 
on the 27th of April, 1850, pay to said Radford and Mallory, 
out of the funds of the company, the sum of three hundred 
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and fifty-six dollars and forty-nine cents, which was a mere 
donation from the company. Upon this answer, the garnishee 
was discharged. 

C. B. Lord, for plaintiff in error. It is admitted that the 
garnishee was not indebted to the defendants, on Ais own ac- 
count ; but from the moment the money was set apart in his 
hands to be paid to the defendants, it became either a credit, 
within the twelfth section of the act concerning attachments, or 
it was money of the defendants in the hands of O’Fallon, and 
subject to garnishee process. 

C. C. Simmons, for defendant in error. 1. If any one 
was subject to the garnishment, it was the Illinois coal compa- 
ny, and not O’Fallon. 2. The facts show that Radford and 
Mallory had no legal claim either against the company or the 
garnishee. 


RyLanD, Judge, delivered the opinion of the court. 


1: The only question in this case, involves the correctness 
of the judgment of the court below in discharging O’Fallon, 
considering him not liable. Let us consider this question. 
The answer of O’Fallon, which is not excepted to or denied, 
shows that he was not indebted to the defendants in the attach- 
ment. He held in his hands the funds of a corporation, as 
its treasurer. These funds were not at his disposal, individ- 
ually ; they were received and receipted for in the name of the 
corporation ; they were paid out only by the orders and direc- 
tions of the corporation, through the checks of their treasurer, 
O’Fallon. The corporation was not garnished. In the opinion 
of this court, O’Fallon was properly discharged. 

2. It seems that the corporation owed the defendants noth- 
ing ; they had abandoned their contract ; they owed their work- 
men, and the company, fearing that their workmen might do 
some injury or damage to the property belonging to the com- 
pany, resolved to give to the defendants in the attachment suit, 
money enough tv pay their hands for the work, in order that 
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the hands might be satisfied, and not injure the property of the 
company, on account of what they might consider bad treat- 
ment of the defendants to them in not paying for their labor. 
This sum was a mere donation on the part of the company, 
prompted in self-preservation. It was made for the benefit of 
the workmen. This money was paid to the defendants through 
the check of the treasurer. There are no grounds on which, as 
appears by the answer, this process of garnishment can be 
maintained against O’Fallon. 

The judgment of the court below must be affirmed, and, with 
the concurrence of the other judges, is affirmed. 


Awpers e¢ al., Defendants in Error, vs. Erers, Plaintiff 
in Error. 


1. The proceeding by scire facias ona mechanic’s lien must be in the court 
where the lien is filed, and the plaintiff is entitled to his costs, although the 
amount recovered is within the jurisdiction of a justice. 

2. The act of 1847, concerning “costs,” is applicable to an ordinary suit upon 
a mechanic’s lien, and the plaintiff, who commences his suit in a court of 
general jurisdiction, and only recovers an amount within the jurisdiction of 
a justice, is not entitled to his costs, unless the case is within the exceptions 
of the act. 


Error to St. Louis Circuit Court. 


H. M. Hart, for plaintiff in error. The court erred in 
adjudging all the costs of the two suits consolidated against 
Eilers. 

C. C. Whittelsey for defendants in error. 


GAMBLE, Judge, delivered the opinion of the court. 
The plaintiffs being mechanics, and having a lien upon a 


building of the defendant, sued out a sczre facias to enforce 
the lien upon the building, and, at the same term, commenced 
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an action in the ordinary form against the defendant upon their 

account. The defendant appeared, and by the consent of the 
parties, the court made an order consolidating the two suits, and 
thenceforward, the record is made up, and the judgment ren- 
dered, and execution awarded as in the case of the sczre facias. 
The judgment was for thirty-nine dollars and costs. The sub- 
ject of complaint here is, that the defendant has been taxed 
with the costs which accrued in both suits, when the recovery. 
was for a sum within the jurisdiction of a justice of the peace 
and the demand was not reduced by set-off. 

1. The proceeding by sctre facias on a lien is required to be 
in the Circuit Court, whatever may be the amount of the de- 
mand, because in that court the lien is recorded; and upon 
such proceeding, the party, if he recovers judgment for any 
sum, is entitled to his costs. 

2. But in the action to recover judgment for asum of money 
which is a lien on a building, the special act in force in St. 
Louis county provides for suing upon the demand before a 
justice of the peace, when its amount is ninety dollars or less. 
The record shows a case in which the plaintiff in the action, in 
the ordinary form, ought not to have his costs; for, while the 
evidence shows no set-off by the defendant, the parties agree, 
in the presence of the court, that the judgment shall be render- 
ed for thirty-nine dollars. There was no pretence in this case 
that the plaintiffs, in good faith, believed themselves entitled to 
recover more than ninety dollars, so as to allow them to recov- 
er costs under the act of 1847. But it is not shown what 
costs were taxed against defendant, whether of both actions or 
only the cost on the scire facias. The plaintiffs were entitled 
to costs on the scire factas and to have a judgment for costs, 
and that judgment must be affirmed ; but in carrying out that 
judgment, the taxation of costs should be so made that the de- 
fendant should not be charged with the costs in the other action. 
The difficulty has arisen from the consolidation of a general 
action with the special proceeding by sczre facias. 

Let the judgment be affirmed. 
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Brieas, Respondent, vs. Buock, GARNISHEE OF RosBBINs, 
Appellant. 


1. It is not necessary that the name of every person summoned as garnishee in 
an attachment suit should be inserted in the writ. 

2. The Supreme Court will not interfere with the discretion exercised by in- 
ferior courts in the matter of permitting allegations and interrogatories to 
garnishees to be filed after the regular time has elapsed, but before the end 
of the term. 

3. The denial of the answer of a garnishee need not be sworn to. 

4. A. shipped a quantity of gold dust to B., with directions to sell it, and pay 
the proceeds to C., a creditor of A. It did not appear that C. had assented 
to this arrangement, or that he was advised of it. Before B. paid the money 
to C. he was summoned as garnishee in an attachment suit against A. Held, 
the money still remained the property of A. and was subject to the attach- 
ment. 


Appeal from St. Louis Court of Common Pleas. 


Briggs sued George C. Robbins by attachment, and Emanuel 
Block was summoned as garnishee. ‘I'he name of Block was 
not inserted in the writ to the sheriff, as a party to be sum- 
moned as garnishee. After the lapse of the first week of the 
return term, no allegations and interrogatories having been fil- 
ed, Block moved to bedischarged. Pending this motion, alle- 
gations and interrogatories were allowed to be filed, and the 
motion was overruled. Block, the garnishee, answered that he 
was not indebted to the defendant, nor did he have in his hands 
any property, money or effects of the defendant, unless it 
should be adjudged otherwise on the following facts: Several 
weeks before the garnishment, Robbins, being up the Missouri 
river, sent the garnishee a parcel of gold dust, worth four 
hundred dollars, with orders to sell it and pay the money to 
Mr. Berthelet, of Arkansas, to whom he (Robbins) owed five 
hundred dollars ; that the garnishee sold the gold dust, and had 
the money ready to pay Berthelet, on demand, but he did not 
arrive in St. Louis and demand the money, until a few days 
after the garnishment. 














282 ST. LOUIS. 





Briggs v. Block. 





The reply to this answer was not verified by affidavit, nor did 
it deny the facts stated in the answer, but alleged that, admit- 
ting them, still the plaintiff was entitled to judgment against 
the garnishee. The court gave judgment for the plaintiff. 

E. & B. Bates, for appellant. 

Todd & Krum, for respondent, as to the point that the 
money was still the property of Robbins, and subject to the 
attachment, cited 1 Denio, 49. 9 East, 49. 2Bing. 7. 18 
J. R. 363. T Mo. Rep. 62. 


Ry.anD, Judge, delivered the opinion of the court. 


From the above statement of facts, though several minor 
questions have been raised, yet there are but one or two which 
must settle this controversy between the parties. 

1. There is no necessity to have the name of every person 
summoned as garnishee inserted in the writ. ‘‘ All persons 
shall be summoned as garnishees who are named as such in the 
writ, and such others as the officer shall find in the possession 
of goods, money or effects of the defendant, not actually seized 
by the officer, and debtors of the defendant, and also, such as 
the plaintiff or his attorney shall direct.” R. C. 18485, tit. 
Attachment, article 1, sec. 18. The objection, therefore, that 
the garnishee’s name, Block, was not in the writ, is untenable. 
The sheriff had the power and authority to summon him as 
debtor, or a person in whose possession property or money or 
effects belonging to the defeudant in the suit was supposed to be. 

2. The law requires, that the allegations and interrogatories 
shall be filed at the return term of the writ, and within the first 
three days thereof, if the term shall so long continue ; if not, 
then before the end of the term, and not afterwards, unless 
for good cause shown, the court shall otherwise order. In this 
case the allegations were not filed within the first three days of 
the term, but were filed before the end of the term, and this 
court will not undertake to say, that such was error—that there 
was no good cause shown. This objection is likewise overruled. 
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8. The garnishee, Block, filed his answer, as set forth in the 
statement ; to this the plaintiff also replied as stated. The 
garnishee moved the court to be discharged, alleging that his 
answer was not denied, and that, in consequence thereof, he 
was entitled to a discharge therefrom. The court overruled 
this motion and gave judgment against the garnishee for two 
hundred and forty-two dollars and eighteen cents, being the 
amount of the judgment against the defendant, Robbins, in 
favor of the plaintiffs. It has been decided by the court, at 
this term, that the denial of the answer of the garnishee need 
not be sworn to. Stewart et al. v. Anderson, anté, 82. 

4. The main questions in this case are these: taking the 
answer of Block as true and so admitted without denial, were 
the funds in his hands liable to plaintiff’s attachment? and 
were the plaintiffs entitled to judgment against him as garni- 
shee? In the opinion of this court, these questions must both 
be answered in the affirmative. 

As to the first question, it no where appears that Berthelet 
had been advised, at the time Block was garnished, of the way 
Robbins was providing through Block for paying him; he 
therefore had not assented to it; it was not then a payment to 
him, nor was it at his risk. The gold dust was still at the risk 
of Robbins ; so that, had it been lost on the way to Block, or 
been lost in Block’s hands, by theft or by Block’s failure, the 
loss would have been Robbins’ and not Berthelet’s. It had not 
become the property of Berthelet ; was subject to the counter- 
mand of Robbins; so that he could have countermanded the 
payment thereof to Berthelet and ordered it to be paid to these 
plaintiffs, or have made any other disposition thereof. Hence, 
the funds were liable to plaintiff’s attachment. See case of 
- Sproule & Agnew v. Mc.4nulty, T Mo. Rep. 62. The case 
of Sproule & Agnew v. McAnulty settles the principles of 
the case now before the court, and to the opinion in that case 
reference is made. 

These funds being, according to the decision of Sproule & 
Agnew vy. McAnulty, attachable in the hands of Block, the 
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garnishee, and the amount attached being more than the debts 
due by Robbins to the plaintiffs in this case, and also in the one 
in which Block had been previously garnished, it was proper 
to give judgment against him as garnishee. 

The judgment of the court below will therefore be affirmed, 
the other judges concurring. 





INHABITAN:S OF CARONDELET, Respondents, vs. Dent, Ap- 
pellant. 


1. A confirmation with an official survey, under the act of 1836, is a better 
title than the confirmation of commons to the inhabitants of Carondelet by 
the act of 1812, without an approved survey. 


Appeal from St. Louis Court of Common Pleas. 


This was an action of ejectment, begun by the respondents 
in 1842, to recover lot number forty-one of the subdivisons of 
the commons of Carondelet, south of the River Des Peres. The 
title of the plaintiffs was as follows : 

On the 6th of December, 1796, John B. Gamache, on behalf 
of the inhabitants of the village of Carondelet, presented a pet- 
ition to lieutenant governor Trudeau, asking an extension of 
their common fields for himself, so as to embrace a tract of 
land, bounded by that of Gabriel Constant and the Mississippi 
and the River Des Peres. 

On the 7th of December, 1796, lieutenant governor Trudeau 
replied to this petition, ‘‘ that the land petitioned for had been 
reserved for the necessary supply of wood to the village, and 
the demand of Gamache, as well as the concessions granted in 
the direction of a line taken from the end of the village com- 
mon fields, and running parallel to the Mississippi one hundred 
and fifty arpens lower, could not take place.” 

On the 5th of December, 1797, Antoine Soulard, surveyor 
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of Upper Louisiana, gave certificate of survey, stating that, 
on the 21st of December, by virtue of an order directed by the 
lieutenant governor to Mr. De Treget, captain-commandant of 
said village, to enjoin upon the inhabitants to make known the 
line of a tract of land which had been granted to them under date 
of December 7, 1796, which line was to be parallel with those 
of Antoine Reilhe and Alvarez, he had proceeded, in the pre- 
sence of said inhabitants, to make said survey. By consent 
of the inhabitants, he commenced at the last butt set at the 
extreme part or depth of their land, which had been previously 
surveyed by Mr. Pierre Chouteau, by virtue of an order from 
the lieutenant governor. The course of the western line of the 
common fields, he found to be §. 28° W. ‘I followed the 
course §. 28° W. 23 arpens 84 perches, at which distance I 
found the River Des Peres. The end of the line; on the bor- 
der of said river, has been marked with a stone, having for 
witnesses two flints, and a bullet of lead flattened ; the land of 
said Alvarez being about twenty-four feet distant from said 
stone, in running the line further in a parallel direction. In 
order that the said inhabitants may prove the same, I have de- 
livered these presents.”? 

On the 18th of February, 1806, Soulard gave a certificate 
that the inhabitants of Carondelet had again called upon him 
to measure or cause to be measured, a part of their commons ; 
that he had deputed Mr. B. Cousin to execute this survey, but 
that it had not been done, in consequence of finding his com- 
pass out of order.” 

On the Tth of June, 1808, the inhabitants of Carondelet filed 
with the recorder of land titles a notice of their claim to six 
thousand arpens, which is set out in the opinion of the court. 
The petition of Gamache, the reply of Trudeay, and the survey 
and certificate of Soulard, were filed with this notice, as evidence 
of their title. 

On the 2d of January, 1812, the old board of commission- 
ers rejected the claim for confirmation. The testimony of Au-- 
19—voL. XVII. 
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guste Chouteau, sr., and J. B. Provenchére, was taken by the 
commissioners, and the minutes of it, as preserved in the record 
of their proceedings, were read in evidence on the trial of this 
cause, the defendant objecting. These witnesses stated that 
the inhabitants of Carondelet, from about the year 1770, made 
use of the land below the field lots and village, along the Mis- 
sissippi, as their commons, and took therefrom their fencing 
and fuel; but their testimony does not show the location and 
extent of the land thus used, nor is it expressly stated that any 
land south of the River Des Peres was thus used. 

All the foregoing evidence of the plaintiffs’ title is compris- 
ed in the record of the proceedings upon the claim before the 
old board of commissioners, which was offered in evidence. 

The plaintiffs also gave in evidence Brown’s survey of the 
Carondelet commons, made on the 17th of March, 1834; the 
record of the incorporation of the inhabitants of Carondelet, 
on the 20th of August, 1832; and a map of the subdivisions 
of that portion of the Carondelet commons lying south of the 
River Des Peres. 

The defendant’s title is as follows : 

On the 15th of March, 1789, Don Manuel Perez, lieutenant 
governor, granted to Gabriel Cerré and his heirs, ten arpens in 
front by forty in depth, of land on the River Gravois, that 
empties into the Des Peres. This grant was confirmed by the 
act of congress of July 4th, 1836, and was duly surveyed by 
the United States, and the land sued for is within the said sur- 
vey. The confirmation was to the defendant, as the legal re- 
presentative of Cerré. 

The defendant gave in evidence the grants and confirmations 
to Julien Chouquette, Gabriel Constant, Pierre Delor De Treget 
and Sophia Bolaye, all within Brown’s survey of the commons. 
The concession to De Treget was dated December 6, 1796, and 
was for land south of the River Des Peres. 

The defendant also introduced various letters and documents 
from the commissioner of the general land office, showing that 
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Brown’s survey was disapproved, for the reason that Caronde- 
let had no title to commons, south of the River Des Peres. 

The plaintiffs, in rebuttal, introduced the following evidence : 

1. The grants by Trudeau to Eugene Alvarez, in 1796, and 
to Colgan, in 1797, for the purpose of showing from recitals, 
and the proceedings before the board of commissioners, on 
those claims, the recognition of the commons south of the River 
Des Peres. ‘To their admission, the defendant objected. 

2. The report of the surveyor general to the commissioner 
of the general land office, with the affidavits taken by him, to 
show an user of commons south of the Des Peres ; to the admis- 
sion of which, the defendant objected. 

8. Rector’s plat of survey, made prior to 1817, of the land 
south of the Des Peres, as commons ; to the admission of which, 
the defendant objected, on the ground that it was not approved, 
and never was considered the official survey. 

4, Oral testimony, tending to show that the inhabitants of 
Carondelet had used some part of the land south of the Des 
Peres as commons, for cutting wood and mowing hay, prior to 
1820 and since; that when Brown, in 1834, surveyed the tract 
south of the Des Peres, he found two old stone bounds one 
hundred and fifty arpens south of the common fields—one at 
the end of the line, and the other at the Mississippi; and that 
there were blazed trees along the line, which appeared to have 
been blazed for a long time. 

5. Adolph Renard stated that Brown’s survey was approved 
by the surveyor general, but disapproved by the commissioner 
ot the general land office. 

Under the instructions of the court below, the material one 
of which is contained in the opinion, there was a verdict and 
judgment for the plaintiffs, from which the defendant appealed. 

J. Spalding, F. M. Haight and B. A. Hill, for appel- 
lant. I. There is no confirmation south of the River Des 
Peres. 4 Howard, 446. 4. There is no concession. The 
answer of the lieutenant governor to Gamache’s petition is not 
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one. How can a statement made znéer adios that the land had 
been reserved, vest title in the village? 2. There was no sur- 
vey under the former government, except as to the part north of 
the Des Peres. 3. There is no such user proved, as makes an 
inchoate title under the Spanish government. 6 Mo. Rep. 521. 
7 ib. 14. 4. The pretended grant is altogether uncertain, and 
ought not to hold against the government; (3 Caines, 306. 
3 Pet. 96. 6 Pet. 788. 11 Pet. 544. 5 Wheat. 359. 8 
Porter, 9;) much less against a previous concession that is 
certain, and has been confirmed. II. If there be a confirma- 
tion of commons south of the Des Peres, it does not cover the 
Cerré tract. 1. The Cerré tract was granted Iong first, and 
was improved, cultivated and built upon under the Spanish 
government. 2. Seven inchoate titles are within Brown’s sur- 
vey, one of them as late as December 6, 1796. These show 
that, thougli the villagers cut wood, got hay, &c., on that land, 
yet the title was held by the government and subject to its 
disposal. 3. Cerré held adversely to the village, and this 
was known to the villagers and government authorities. ILI. 
The claim of the plaintiffs before the board was for 6000 ar- 
pens. They were required by law to state in the notice the 
extent of their claim. Having done so, are they not estopped 
to. claim beyond it? If so, Brown’s survey is altogether 
wrong. A survey may be impeached by third parties claiming 
land lying within it. 8 Howard, 318, 314. IV. Brown’s 
survey is no evidence of the extent and boundaries of the plain- 
tiffs’ claim, having been disapproved by the commissioner of the 
general land office. This was a case that called for the inter- 
ference of the general land office. The survey included more 
than was claimed. The act establishing a general land office 
(2 U..8. 8. 716) and the act regulating the general land office * 
(5 U. S. 8. 107) contemplate a supervision and control, to be 
’exercised by the commissioner of the general land office, over the 
surveying, &c., and how can that be done, unless he can set 
aside a survey and order a new one? 
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C. C. Whittelsey, for respondents. It cannot be questioned, 
that the confirmation of the title to the commons of Carondelet 
gives the plaintiffs a title better than that of the defendant, if 
the land sued for is embraced within the tract confirmed by the 
act of 1812. The main question at issue is, what land was 
confirmed, what were its boundaries, and did it cover the land 
sued for? 1. The respondents contend that the survey of Rec- 
tor, made in 1817, and that of Brown, made in 1834, are con- 
clusive upon the appellant claiming under the act of 1836. Les 
Bois v. Bramell, 4 Howard, 449, 457, 463. Jourdan y. 
Barrett, 4 Howard, 184. Bissell v. Penrose, 8 Howard, 
339. Menard’s heirs v. Massey, 8 Howard, 313. If this be 
so, there is an end of the case, although the court below threw 
the plaintiffs upon the documentary evidence of title, as filed 
with the board of commissioners, and then declared the extent 
of the grant. 2. If the court below was correct in throwing 
aside the surveys, then the instructions correctly declared the 
extent of the grant, as shown by the letter of Trudeau to Ga- 
mache. This letter was the action of a public officer, and when 
the grant itself cannot be produced, is good as secondary evi- 
dence. 8. The survey of Rector, made in 1817, retraced by 
Brown in 1834, was a legally approved survey, and the govern- 
ment is estopped from afterwards interfering with it. It was 
made by an officer of the United States, and remained unques- 
tioned until 1840. It is not denied that the superior officers of 
the land department have the right to review the action of their 
inferiors, but this power must be exercised within a reasonable 
time ; for no proposition could be more monstrous, than that 
the government should forever retain the authority to. destroy 
titles. The approval of the surveyor general, once made, binds 
the government, unless an appeal is taken within a reasonable 
time and his decision reversed. The survey must be consider- 
ed as legally made, when approved by him. 2 Lands, Laws, 
Opinions, &c., p. 890. No. 876. Letter of Commissioner to 
Surveyor General of Mo. and Ill., Sep. 4, 1828. Menard’s 
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heirs v. Massey, 8 Howard, 318. The question of reasona- 
ble time is for the courts, but in this case there can be no pre- 
tence that any appeal was taken within any thing like reasona- 
ble time. 


Scott, Judge, delivered the opinion of the court. 


1. From the evidence in the record, the survey of Brown is 
out of the question. That survey, from the correspondence 
preserved, it appears, has been disapproved by the authorities of 
the general government. The facts upon which that act rests 
for its authority are not stated with sufficient fulness, in or- 
der to enable this court to determine whether it has any war- 
rant inlaw. None of the regulations of the department, in 
relation to public surveys, are set forth, nor are the practices 
and usages of the government, in regard thereto, spread out. 
In a question of so much importance, it is necessary that a 
court should be possessed of every circumstance which can af- 
fect its judgment. The power of the civil authorities of the 
federal government to disapprove ‘surveys, the mode in which 
* that disapproval is to be expressed, whether long acquiescence 
is not evidence of approval, and whether, at any length of 
time, at the interested suggestions of others, surveys may be 
set aside, are questions in which the people of St. Louis coun- 
ty feel a deep and anxious solicitude, as involving the security 
of the titles to large and valuable estates. The judgments of 
the highest tribunals known to the law are sacred after the end of 
the term at which they were rendered. A survey is an adjudi- 
cation or setting apart a portion of the public domain in pur- 
suance to a grant which has been made by the government. If, 
after a survey has been made, it may at any length of time be 
set aside, at the suggestions of interest or cupidity, there can 
be no security for titles resting on surveys. The statute of 
limitations itself would afford no protection. The existence of 
such a power or pretension in the executive should be known, 
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in order that the legislative department may apply a corrective 
to the evils of its exercise. Situated as this case is at present, 
we will not enter into this question, as it is not necessarily be- 
fore us, but will confine our attention to the point on which the 
cause turned in the court below. 

The principal instruction, it is supposed, which influenced the 
jury in the formation of their verdict, was the fifth in order of 
those asked by the plaintiff, viz: That the acts of congress of 
the 13th June, 1812, and 27th January, 1831, confirmed to the 
inhabitants of the village of Carondelet, all the land lying south 
of the common fields of Carondelet, between the Mississippi 
river and a line run from the south-west corner of the common 
fields running on the line commenced by Soulard S. 28° W. 
one hundred and fifty arpens, saving previously confirmed 
claims and complete French and Spanish grants.” 

The survey of Brown being excluded from our consideration, 
we are thrown upon the terms of the donation and the circum- 
stances under which it was made, in order to ascertain the situ- 
ation and extent of the commons granted to the inhabitants of 
Carondelet, by the act of the 18th of June, 1812. This case, 
then, viewed as disconnected with the survey of Brown, is un- 
like both those of Chouteau v. Eckart, and Mackay v. Dil- 
Jon, 2 and 4 Howard. In the case of Chouleau v. Eckart, 
the claim of the village of St. Charles to commons was involv- 
ed. That claim was for a definite number of arpens; it was 
inclosed under the Spanish government, and there was posses- 
sion up to the lines of inclosure after the change of govern- 
ment. So the boundary was definite and specific, and the title 
of Chouteau did not accrue until the 4th of July, 1836, long 
after the confirmation. In the case of Mackay v. Dillon, in 
which the extent of the St. Louis commons was in question, 
there was a survey accompanying the claim, as laid before the 
board, and a definite number of acres claimed. Those com- 
mons were surveyed in 1832, prior to the confirmation of Mackay 
in 1836. Here were definite boundaries, claim confirmed and 
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surveyed, before the opposing title originated. If the fed- 
eral government makes a grant and puts the grantee in posses- 
sion, one deriving title subsequently from the same source, 
cannot controvert the right or disturb the limits of the first 
grantee. Coming in subsequently, the last grantee succeeds 
only to the rights of the United States, and as they acquiesced 
in the first survey, there is no authority or right in any subse- 
quent claimant to disturb it. But where.a grant is made with 
undefined limits, and there is no survey, if a subsequent grant 
is made with prescribed bounds, the first grantee must show 
that the second grant is within the limits of the first, according 
to the evidence of his title, if he would turn him out of pos- 
session, 

One cannot but remark on the inclination in corporations, 
in their dealings with others, to depart from the old maxim, so 
salutary in its operations in the intercourse of society, ‘‘ live 
and let live.”? Carondelet claimed but six thousand arpens 
from the United States, every foot of which has been conceded 
to her, and yet not satisfied, by almost doubling her pretensions, 
she would deprive others of their rights, whose claims are as 
meritorious, if not more so, than her own. Coming in under 
such circumstances, she cannot complain if those whom she 
would deprive of their possessions, should institute a strict 
scrutiny of her claims. 

We do not consider that we are warranted in regarding the 
demand of Carondelet as falling within the principle, that the 
certainty of metes and bounds will include and pass all the 
lands within them, though they vary from the given quantity 
expressed in the deed. The claim to commons was filed in 
pursuance to the provisions of the act of 2d of March, 1805. 
That act not only required that the nature but that theextent 
of the claim should be stated by the claimant, in his notice to be 
filed with the recorder. The demand was limited to six thou- 
sand arpens ; it was rejected by the board ; afterwards the con- 
gress of the United States, having in consideration this evi- 
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dence, and that which will be afterwards noticed, confirmed the 
claim. The notice was, that ‘* we, the inhabitants and settlers 
of Vide Poche, in the district of St. Louis, claim title to six 
thousand arpens of land situate adjoining said village, by vir- 
tue of concession made by lieutenant governor Don Zeno Tru- 
deau, dated the 7th of December, 1796.’? The only evidence 
of the concession referred to in this notice, is contained in an 
answer endorsed by the lieutenant governor on a petition for a 
concession in his own behalf, or that of the inhabitants, by 
Gamache, in which it is stated, ‘‘ that the demand cannot take 
place, nor any other concession be granted in the direction of 
@ line taken from the end of the field lots of the village, and 
running parallel to the Mississippi further down said river, one 
hundred and fifty arpens. St. Louis, December 7th, 1796.” It 
was said that this concession, in terms, resembles that made 
to the inhabitants of St. Charles ; but they had metes and bounds 
to their commons—an actual inclosure. It was not usual to 
make a formal concession of commons. No concession was 
shown for the St. Louis commons, nor for the St. Charles 
commons, other than that alluded to, which is contained in an 
answer to an application for a concession, in which the appli- 
eant is told that the land asked for has been reserved for the 
use of the inhabitants. It moreover appears, that the lines of 
the commons were extended from time to time, as the wants of 
the villagers demanded. The lieutenant governor, not foresee- 
ing the future cession of Louisiana, may have been unwilling to 
grant land in a particular direction, not knowing but that in the 
course of time it might be wanted, without intending to create 
any interest in inhabitants at the time of refusing a concession. 
Under this claim the inhabitants, as early as the 7th June, 
1808, only demanded a confirmation for six thousand arpens. 
In the absence of a formal concession or survey, what better 
evidence of the quantity granted can exist than the quantity 
solicited. 

The claim of Carondelet against the defendant can derive 














ST. LOUIS. 


Inhabitants of Carondelet v. Dent. 








no strength from the survey of Soulard on the 21st December, 
1796. There is no principle by which the evidence of that 
survey can be affected by his certificate in February, 1806, 
used before the board of commissioners. It had no influence 
there, and can have no influence here. It is the unsworn de- 
claration of a private man, and that, too, made use of as evi- 
dence, when, from aught that appears, he was present and 
might have been sworn. But the certificate itself, if designed 
for the purpose for which it is now used, is very unsatisfactory, 
not to say evasive. When was the deputy, Cousin, transport- 
ed to Carondelet to make the survey? What portion of land 
was to be surveyed? Was the survey to be of land north or 
south of the Des Peres? Or was it to be a continuation of the 
survey begun in December, 1796? If the fact had been as 
contended, he must have known it, and it is surprising that he 
did not make a statement which would have put this matter at 
rest. But there is nothing in the certificate of the survey, 
made in 1796, which shows that the bank of the river was not 
the extremity of the line. If the survey was interrupted at 
the river by a temporary impediment, which, in all probability, 
would have ceased in a few days, if not in less time, why did 
the surveyor put a monument there, as though it had been a 
corner? Why place a stone and deposit flints and a bullet, 
when the survey was only interrupted by high water? The tes- 
timony of a witness can avail nothing against the certificate of 
the surveyor. But if the commons extended south of the Des 
Peres, if the lands south had been reserved, as was declared on 
the 7th December, it is a striking coincidence, that, on the day 
before, the lieutenant governor should have granted a conces- 
sion on the south side to Delor De Treget to land which was 
declared the day-before to have been reserved. The refusal of 
the concession to Gamache is consistent with the idea that the 
commons only extended to the Des Peres, as there is nothing 
in the petition which indicates that the land prayed for was 
south of that river; so far from it, the land asked for, if the 
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petition is understood, is north of the river. The certificate of 
the surveyor, viewed in connection with the alleged concession, 
presents so few points of correspondence with it, that it would 
be unsafe to rest a judgment on the ground that the answer to 
Gamache’s petition was the document under which the survey 
was made. The only point of correspondence between the two 
is that of similarity of dates. While they resemble in this, 
they differ in the description of the lines. The one calls for a 
line parallel with the Mississippi; the other calls for a line 
parallel to those of Reihl and Alvarez. While the one desig- 
nates the point of beginning, the other requires the lieutenant 
governor of the village to enjoin upon the inhabitants to make 
known the line of a tract of land which was conceded to them. 
While concessions usually direct the surveyor to put the party 
in possession of the land granted, neither of these documents 
has such a requirement. , 

How inconsistent is the conclusion of the certificate of the 
surveyor, with the pretence set up that the survey was incom- 
plete, by reason of its being interrupted by high water. It 
bears date more than twelve months after the survey was made, 
and concludes thus: ‘‘ In order that the inhabitants may prove 
the same, I have delivered these presents.”” Why make a deliv- 
ery of that as evidence which was unfinished? Why not state 
the fact in the certificate, if the survey was incomplete, and the 
reason why it was not afterwards finished? Under the Span- 
ish government, when the surveyor failed to comply with the 
order of the lieutenant governor to put a party in possession 
of the land conceded, he returned a reason for it. The return 
made to the order on the concession to Madame Lachaise, is an 
instance of this practice. 

The release of Dunn to the inhabitants of Carondelet of his 
possession south of the Des Peres, dated 17th August, 1814, 
the testimony of Auguste Chouteau and Jean Bte. Provenchére, 
the prayer of Alvarez for a concession ‘‘ departing from the 
limits of Carondelet ;”? the request of Vallé for a grant ‘‘ tak- 
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ing for limit that of the village of Carondelet,”? which grant, 
covered land south of the Des Peres, and the deed from Valle 
to Colgan, dated 6th February, 1804, for land bounded on one 
side by the common of Carondelet, and all the evidence of such 
nature, tended to the conclusion that there was a reputation of 
common existing south of the Des Peres, and that timber and 
grass were used from that direction occasionally, just as from 
all vacant lands. As between the government and an individ- 
ual, a recognition of right obtained under the influence of such 
testimony, would not be scrutinized. Ina spirit of liberality 
to a people who had been transferred to our allegiance and made 
subject to our laws, without their consent, such things would 
pass ; there would be'none to contest their validity. But differ- 
ent considerations arise, when such evidence is produced to di- 
vest others of their rights. The existence of a common, in any 
particular direction, does not negative the idea of private claims 
in their midst. The existence of such rights but little incom- 
modes their enjoyment. Private claims did exist in the territory 
now claimed as commons by Carondelet, the titles to some of 
which are superior to that of the commons, and if, from neglect on 
the part of the claimants, or failure of the government to perform 
its duty, those titles have been lost or postponed to others, that 
does not prevent their former existence from being looked to, in 
considering the question of the extent of the common. If pri- 
vate claims to land existed in the midst of the commons, their 
subsequent extinction would not enure to their benefit. The 
titles to those claims being extinguished, they would become 
vacant lands, and nothing but some act of the law could con- 
vert them into commons. One of the private claims existing in 
the territory claimed as commons, is that of Julian Chou- 
quette. This claim was confirmed by the board of commis- 
sioners, on the 25th of June, 1810. The claim not being 
founded on any concession by the Spanish government, it has 
been argued, that it furnishes no objection to the claim of Ca- 
rondelet. That confirmation was made under the second sec- 
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tion of the act of congress, March 8d, 1807. Now it is im- 
possible to read that section and not come to the conclusion, 
that the confirmation of that claim could only be founded on a 
state of facts entirely at war with the idea, that there was any 
rightful claim of commons to that’ land covered by the con- 
firmation. Under that act, a claim could only be confirmed, 
when the claimant had been possessed for ten consecutive years 
prior to the 20th December, 1803, of lands not claimed by an- 
other. The grant of the commons was, as it is alleged, in 
1796. Counting back ten years from 1803, would take us to 
1793. Now the claim of Chouquette could only be confirmed 
upon evidence, that he was possessed on the 20th December, 
1803, and for ten years prior to that day. The evidence of 
the claim as preserved in the minutes of the board, when con- 
sidered with the strictness which characterized the scrutiny into 
the claims by the first board of commissioners, does not pre- 
vail against this argument. As the claim was confirmed, we 
must presume that the evidence warranted the act. There was 
another concession north of the Des Peres, which was confirm- . 
ed under the act of 1812. The three other concessions, includ- 
ing Cerré’s, south of the Des Peres, within the commons, were 
confirmed under the act of 1836. Although those claims 
might have been lost to the claimants, unless they became va- 
cant lands prior to the 7th December, 1796, they would not 
enure to the benefit of the inhabitants of Carondelet, even ad- 
mitting that they then became entitled to the boundaries they now 
claim. We do not consider the evidence in favor of the claim 
of Carondelet of such a character as would warrant the in- 
struction given in this cause heretofore mentioned, nor to show 
an adverse right in the village against those defending under a 
concession by the Spanish government. The right to a con- 
firmation may at one time have been lost, but when the con- 
firmation is afterwards made, it attaches to the land originally 
conceded, unless it has been previously disposed of by the gov- 
ernment. In the absence of a survey, showing that the land 
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had been conveyed to Carondelet previous to the confirmation 
in 1836, we cannot sanction the instruction that was given by 
the court. The defendant’s title may exist without affecting 
the confirmation to,Carondelet. The quantity claimed by the 
village may be obtained without including the land of the de- 
fendant, consistently with the evidence she produced, in order 
to effect a confirmation of her claim. The defendant’s conces- 
sion was older than that of Carondelet; there was a possession 
under it, and that possession has been continuous, so that an 
action against him is necessary. Carondelet has no cause to 
complain of this view of the subject. The same justice has 
been meted to her that was meted to her sister villages, St. 
Louis and St. Charles. St. Louis claimed 4,293 arpens for 
commons; her claim was confirmed. St. Charles claimed 
14000 arpens ; the quantity demanded was granted to her. Ca- 
rondelet claimed 6000 arpens ; her claim was conceded to her, 
although her claim was made under circumstances far less fa- 
vorable than those attending the other claims. She is entitled 
to that quantity at any rate, but such is the evidence of her 
claim, that she is not authorized to disturb the titles of others 
to obtain it. She may be entitled to. more as against any one 
but the government, and as against the government itself, if 
the survey has been approved. Had there been a binding sur- 
vey of the commons prior to the 4th of July, 1836, this case 
would have fallen within the principles involved in the cases of 
the St. Louis and St. Charles commons. As to the effect of 
an approval of the survey subsequent to that event, we will not 
express an opinion, not meaning hereby to intimate an opinion 
that a subsequent approval would vary in effect from one made 
prior to 4th July, 1836. Judge Ryland concurring, the judg- 
ment is reversed. Judge Gamble not sitting in the case. 
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Stace, Respondent, vs. Frankuin & Fiton, Appellants. 


1, Judgment affirmed upon a review of the facts found by the court below, a 
case having been made for a review, in accordance with the new practice. 


Appeal from St, Louis Circuit Court. 


J. E. Munford, for appellant. 1. The court below erred 
in admitting in evidence the deed of trust from J. F. Frauklin 
to J. L. Franklin’s trustee, and the transfer of the same to 
Weld. They had no relevancy to the issue to be tried, which 
was, whether the deeds from Day and Weld to Fitch were in 
fraud of the creditors of J. F. Franklin. 2. The court below 
erred in its finding of the facts, upon the evidence. The case 
is properly saved to have that finding reviewed in this court. 
3. Weld was a necessary party to the suit. He was to be 
affected by the decree. 9 Mo. Rep. 804. 10 ib. 184. 

Haight & Shepley, Glover & Campbell, for respondent. 


RyLaND, Judge, delivered the opinion of the court. 


Henry Stagg, the plaintiff below, filed his petition in the Cir- 
cuit Court of St. Louis county, against Joseph Fitch and 
Joseph F. Franklin, stating, in substance, that on the 8th of 
June, in the year 1849, Fraklin O. Day conveyed to said Fitch 
lot 259 in Wright, Chambers & Christy’s Addition in north St. 
Louis ; that Fitch gave no consideration for the conveyance, 
nor was he cognizant of the same, when made, nor has he 
directed, nor did he expect the same to be made; that said 
conveyance was for the benefit of the defendant, Joseph F. 
Franklin, and in order to prevent the liens of certain judgments 
attaching on the lot, and in fraud of the creditors of said 
Franklin ; that on the 20th of August, 1849, John G. Weld 
conveyed to said Fitch, another lot, in the city of St. Louis, 
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being part of block 282, and described in the petition by metes 
and bounds ; that no consideration was given by Fitch to Weld, 
and the conveyance was for the benefit of said Franklin, the 
defendant; that Fitch never requested, nor expected it to be 
made, and knew nothing of its being made, and that it was 
made in fraud of the creditors of the defendant, Franklin ; that 
on the 2d of November, 1848, said Franklin confessed a judg- 
ment in favor of Fitch, for $3,014, but no such sum was 
owing, and said judgment was had without request from, and 
without any knowledge on the part of Fitch, and was in fraud 
of said Franklin’s creditors ; if any thing was really owing by 
said Franklin to Fitch, on said judgment, it was paid prior to 
the 8th of June, 1849. Between 9th November, 1848, and 
24th of April, 1849, other judgments were rendered against the 
defendant, Franklin, or against Franklin & Perry, a firm of 
which he was a member, to about the amount of $10,000. On 
these latter judgments, executions issued and levied on the lots 
conveyed to Fitch, and, on the 27th October, 1849, the same 
were sold to the plaintiff, Stagg, as the property of said de- 
fendant, Franklin. The sheriff’s deed was made in conformi- 
ty to the sale, November 3d, 1849. The prayer was that Fitch 
might convey to the plaintiff, or that the court would decree 
him the lots, or that Fitch be compelled to pay their value. 
The answers of the defendants were, in substance, as follows: 
Franklin denies that the lots were conveyed to Fitch for his 
benefit, or to defraud his creditors, or that he, (Franklin) had, 
at the date of the conveyance, or now has, any interest in the 
. lots. He avers, that Weld and Day were the legal and equita- 
ble owners of the lots; that he had a negotiation with Weld by 
which the lots were conveyed to Fitch in part payment of a 
debt he owed Fitch, and as soon as the conveyances were made, 
he informed Fitch, who accepted the same. He denies that the 
the judgment confessed was fraudulent; says he owed Fitch 
an amount over and above the judgment. Fitch denies that he 
gave no consideration for the lots, or that they were conveyed 








MARCH TERM, 1853. 





Stagg v. Franklin & Fitch. 





to him for the benefit of Franklin, or to defraud his creditors ; 
but says they were conveyed for a valuable consideration ; that 
long previous to said conveyances, his co-defendant was largely 
indebted to him, and had given him many assurances he would 
pay ; that immediately after the conveyances were made, he was 
informed of it by Franklin, and that the lots were conveyed in 
payment of said indebtedness ; that he was not cognizant of 
the making of the deeds, but accepted the same as soon as ad- 
vised. Denies all fraud; says he is an innocent purchaser, 
for valuable consideration, without notice. He says the judg- 
ment was honestly confessed for money owing to him by Frank- 
lin & Perry, and denies that it was paid prior to 8th June, 
1849 ; admits the property conveyed to him was worth $4000, 
when conveyed; he says the conveyances were made in dis- 
charge of the judgment and moneys advanced to his co-defend- 
ant after the judgment. He insists that the lot obtained by 
him from Weld was sold to Weld under judgments and execu- 
tions against his co-defendant, prior to plaintiff’s purchase, 
and that Weld held the sheriff’s deed. He admits the plain- 
tiff’s purchase, but charges that one of the judgments under 
which that purchase was made, had been confessed to secure the 
plaintiff in certain indorsements for Franklin, which said Frank- 
lin afterwards partially satisfied. 

The cause was tried by the court without a jury, and the 
finding was in favor of the plaintiff; judgment was entered 
vesting in him the title to both the lots. The defendants asked 
for a review, which being denied, the case is brought here by 
appeal. 

The evidence produced on the trial was documentary and 
oral. The documentary evidence, so far as I regard it neces- 
sary to be noticed, is as follows: The plaintiff read in evi- 
dence a -deed of trust to Willis L. Williams, dated July 1st, 
1848, from the defendant, Joseph F. Franklin, in favor of his 
father, Joseph L. Franklin, conveying the lot in block 282, 
and also the residence of the grantor on Locust street, in the 
city of St. Louis, with a large quantity of other real estate, and 
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all the grantor’s household and kitchen furniture. This deed 
of trust recited an indebtedness by the younger to the elder 
Franklin of $15,500, as evidenced by two notes—one for 
$10,000, dated Ist January, 1846, payable seven years after 
date, interest payable semi-annually ; the other dated July Ist, 
1847, payable in seven years, interest payable half yearly, for 
the sum of $5,500. It was also recited, that the elder Frank- 
lin was acceptor to the plaintiff for the younger Franklin, for 
a large amount, and had also indorsed for the younger Frank- 
lin in favor of plaintiff. The deed then proceeded to secure 
the elder Franklin, on all said liabilities, and authorized, in the 
event of non-payment, a sale cf the property on thirty days’ 
notice, to satisfy said demands, first paying the costs and ex- 
penses of the trust ; the deed further permitted the grantor to 
retain possession of the personal property till ealled for by the 
elder Franklin. The plaintiff also read a deed from the elder 
and the younger Franklins, dated July 26th, 1848, to John 
G. Weld, who is represented as a member of the firm of Coffin 
& Weld, by which, after reciting the deed of trust to Williams, 
and the $15,500 debt mentioned therein, and that the firm of 
Franklin & Perry was indebted to Coffin & Weld in the amount 
of two bills of exchange drawn by Franklin & Perry and ac- 
cepted by the elder Franklin, one dated the 15th of April, 
1848, for $3,000; the other dated April 20th, 1848, for 
$5,000, and cash paid out by Coffin & Weld, in the sum of 
$8,832 48, including interest up to July 21st, 1848, the gran- 
tors transferred to Weld for $6,667 52, the deed of trust to 
Williams and the notes for $15,500, to secure Weld in $8,832 48 
and $6,667 52, with interest, and on payment of these sums, 
all Weld’s interest was to cease, and the two notes for $15,500 
were to be surrendered to the party lawfully entitled. 
Plaintiff also read a deed of release by Williams, the trus- 
tee, to Weld, dated October 13th, 1848. This instrument re- 
cites the original deed of trust to Williams and the assignment 
to Weld, and then states, hat, whereas, said Weld has this 
day bought certain of the real estate contained in said 
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trust deed of the younger Franklin, and the undersigned has 
been requested by Weld and the younger Franklin to release 
the same, said Williams proceeds to release to Weld four of the 
lots mentioned in said deed of trust—one of which is the lot in 
block 282, but not including the residence on Locust street. 
Plaintiff likewise read a deed from the younger Franklin, by 
W. L. Williams, his attorney in fact, J. G. Weld, by W. L. 
Williams, his attorney in fact, and said Williams, as trustee, 
dated January 9th, 1849, to Franklin O. Day, reciting that, 
whereas, Weld had acquired title to that portion of the prop- 
erty contained in the deed of trust, hereinafter described, and 
said Williams is authorized to relinquish, and has been request- 
ed so to do, &c., and relinquishing the residence on Locust 
street to said Day; also, a deed from Weld and wife, by the 
younger Franklin, attorney in fact, to Day, dated May 12th, 
1849, conveying the last mentioned property to Day, in con- 
sideration of $10,000. I will here remark, that it appeared 
in evidence that, in part payment of this consideration of ten 
thousand dollars to Weld, Day conveyed to Fitch, by the re- 
quest of the younger Franklin, the lot 259, in Wright, Cham- 
bers & Christy’s Addition in North St. Louis. 

Plaintiff also read a deed from the sheriff of St. Louis 
county to the plaintiff, dated November 3d, 1849, reciting five 
several judgments and executions against the younger Frank- 
lin, some against him individually, and others of the five 
against Franklin & Perry, and a levy, advertisement and sale of 
the real estate in dispute in this case, to the plaintiff, on 27th: 
October, 1849. 

The defendants objected, in the course of the hearing, to the: 
competency and relevancy of all the documentary evidence, 
except the conveyances by Weld and Day to Fitch, and also, to. 
all the oral testimony offered by the plaintiff not relating to. 
said conveyances, but the objections were overruled and excep- 
tions taken. . 

The defendants read in evidence a deed by the sheriff of St.. 
Louis county, to John G. Weld, executed in January, 1849,. 
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reciting a sale of the real estate mentioned in the deed of trust 
to Williams, on the 20th of January, 1849, under a judgment 
and execution in favor of Fitch against the younger Franklin, 
and a judgment, dated November 2d, 1848, for $3,014 and 
costs; and a judgment and execution in favor of Lyon vs. 
Franklin & Perry, for $5,382 50, said judgment, dated No- 
vember 29th, 1848. There was, in addition to the foregoing, 
much oral testimony, that will be referred to hereafter. 

1. The principal question involved in the argument of the 
case before this court, relates to the finding of the facts. 
This part of the case will, therefore, be first considered. It is 
not a little remarkable that, though all the persons really con- 
cerned in sustaining the honesty and integrity of the several 
conveyances on which the title of Fitch rested, were examined as 
witnesses by the plaintiff, and the case was submitted to the 
court almost exclusively on their testimony, nevertheless the 
finding should have resulted in overthrowing the conveyances. 
So unusual a circumstance, in the history of judicial pro- 
ceedings, naturally induced this court to a very careful exam- 
ination of the testimony. It must be admitted, that no per- 
sons could be so well qualified to speak of the transactions in 
issue in this case, provided they were not fictitious, but real 
business transactions, as Joseph F. Franklin, Joseph L. Frank- 
lin, J. G. Weld and Joseph Fitch. They, of all others, would 
be most competent to furnish a perfect and consistent detail of 
the circumstances, and explain the inducements that prevailed 
in making the contracts, so far as connected respectively with 
their personal observations. If the transactions were real 
transactions of business, conducted in good faith, it is difficult 
to perceive how their true nature could be either misconceived 
‘ or forgotten, in the period which had elapsed up to the taking 
of their evidence in the case. Qn the contrary, if the consid- 
erations, objects and motives to the supposed contracts and 
conveyances were feigned and pretended merely, the difficulty 
of furnishing a consistent account of them, without continual 
concert between the contrivers, would be not less obvious. Let 
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us notice some of the principal points of the testimony of these 
witnesses. The younger Franklin in his deposition states, that, 
. at the time of the assignment of the deed of trust to Weld, by 
himself and his father, Weld agreed, verbally, to pay out of 
said property a portion of his (Franklin’s) indebtedness to 
Fitch, ‘‘ after he ( Weld) had received such sums of money 
out of the property as he required for his immediate wants,” 
though he might thus fail to satisfy his own debt; that Weld 
did this because he knew that Fitch was, like himself, a confi- 
dential creditor. He says the property conveyed to Fitch was 
conveyed in pursuance of this arrangement ; and further, that he, 
the younger Franklin, would only consent to the assignment of 
the deed of trust to Weld, in consideration that said Weld stip- 
ulated to appropriate a portion of the property in the deed for 
the benefit of Fitch. But when Weld comes to speak of the 
same subject, he declares, that he sold the property (that con- 
veyed to Day) to Fitch; ‘‘that the consideration paid by 
Fitch was $3,200 ;” that the sale was effected through the 
younger Franklin, as his (Weld’s) attorney in fact; he says 
‘* there was no understanding or arrangement with the younger 
Franklin by which any portion of the property was to be dis- 
posed of by the younger Franklin for his own benefit ; and he 
further says, that the younger Franklin did not conduct that 
business to please him, in this, he was tardy in paying over the 
money received of Fitch, and he (Weld) revoked his power of 
attorney on that account. The defendant, Fitch, has given two 
accounts of the same matter—one in his answer to the plain- 
tiff’s petition, and the other in his deposition. In his answer 
he says, ‘‘ that long previous to the conveyance to him, the 
younger Franklin was largely indebted to him, on business 
transactions, and had repeatedly promised to pay; that imme- 
diately after the conveyances were made, he was informed by 
the younger Franklin, that, by an arrangement with Weld and 
Day, the lots had been conveyed in payment of said indebted- 
ness. He (Fitch) accepted and received the same in payment of 
said indebtedness.” Again, he says, ‘‘ the lots were conveyed 
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to him in discharge of the judgment confessed and advances 
made to the younger Franklin, since the judgment and before the 
conveyances.”? So much for his answer. In his deposition he 
would have us believe, that he deposited the money in the hands 
of the younger Franklin, expressly to purchase the lots, and 
paid the cash for them; he says, ‘‘ Franklin (the younger) 
was furnished by me with money, from time to time, to buy 
property in my name.” ‘‘ John G. Weld conveyed the prop- 
erty to me, through my agent, Mr. Franklin, in the fall of 
1849. Ihave never given any notes for the purchase of said 
property, unless my attorney may have done so.” He then 
says that there was a dispute about the Eleventh street proper- 
ty, conveyed by Weld to him, (part of block 282, ) in refer- 
ence to the title, which Weld was to arrange ‘‘ previous to the 
balance of the money being paid.”’ He says, ‘‘I never paid 
any money ; the agent attends to all these matters and pays 
the money.” ‘‘In 1848, I left funds in the hands of my 
agent, Joseph F. Franklin, to purchase property for me, and I 
am the bona fide owner of the property purchased in my name in 
the city of St. Louis.” The younger Franklin in his deposi- 
tion thus fixes the amount of his alleged indebtedness to Fitch. 
‘¢ If the two pieces of property of which I have spoken, (being 
the same now in dispute, ) as transferred to Fitch, were taken 
at $4,500, I might owe him now $2000.” This would show 
that Fitch had advanced the sum of $6,500 in cash to the young- 
er Franklin or to Franklin & Perry, notwithstanding it was in 
proof that, in 1836, Fitch failed in business and had never had 
any but a very limited credit afterwards. It was the opinion 
of witnesses, who knew him and his business relations well, 
-that from $500 to $1200 was the extent of his credit, during 
the period of time covered by these transactions. It was in 
proof that, during this time, Fitch was living in New Orleans, 
engaged as a cotton broker, and lived, from day to day, upon 
the avails of this little business. He made no effort on the 
trial below to sustain, by testimony, his ability to make the 
advances claimed by him here, in support of his case. Inrefer- 





MARCH TERM, 1853. 





Stagg v. Franklin & Fitch. 





ence to the $6,667 52 that Weld should have paid to the elder 
Franklin, in consideration of the assignment of the deed of 
trust, the younger Franklin says, he thinks it was paid, ‘‘ bud 
does not personally know it.” Whereas Weld says, he thinks 
he paid it te the younger Franklin, agent of his father; and 
the elder Franklin says, positively, it was paid in his presence 
to the younger Franklin. The elder Franklin says he advanc- 
ed the money mentioned in the two notes to him at the time 
they respectively bear date,.January 1st, 1846, and July 1st, 
1847, and that the notes were not ante-dated. But the young- 
er Franklin states to Williams, who drew up the deed of trust 
in July, 1848, that, even at that time, there were no notes in 
existence; that the elder Franklin had no evidence of the debt, 
but that he owed him the money and would give notes when he 
went to New York; that the younger Franklin fixed the 
amounts, dates, rate of interest and times of payment. 

The elder Franklin undertook to speak, in his deposition, of 
the consideration of these two notes for $10,000 and $5,500, 
which he claims to have held on the younger Franklin, and 
which constituted the basis for the deed of trust to Williams. 
He says the money was advanced in cash to the younger Frank- 
lin; that he sold a farm he owned on Long Island, and out 
of proceeds of the sale he advanced these sums to his son, 
$10,000 in January, 1846, and $5,500 in July, 1847 ; but it 
is afterwards made to appear, and that by his own admission, 
that this farm was not sold until some time in October, 1847, 
nearly two years after the proceeds in part at least should have 
been on hand. Although a judge can take no pleasure in pur- 
suing such an investigation as the present, yet justice requires 
a thorough and extended review of the testimony of this wit- 
ness, in order that the merits of the case may be fully brought 
to light. It has been said that, in investigations of transactions 
charged to be fraudulent, the courts of the country should, in 
order to expose the real state of the matters, ‘‘ probe to the 
quick,” *‘ cut to the bone,”’ in order to lay bare the real situa- 
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tion of the case. Such a duty is painful, yet its performance 
becomes all important to public morals. 

The elder Franklin was three days employed in giving his 
deposition. On the first day, the document showing the con- 
veyance to Williams and the assignment, by himself and son, 
was not before him. On the next day’s examination, the as- 
signment to Weld was produced and shown to him. It will be 
remembered that the deed of trust was dated July Ist, 1848; 
the assignment to Weld was July 26th, 1848. The loan, I will 
suppose, had been made by the elder Franklin to his son, of 
$10,000, in cash, on Ist January, 1846, only a little over 
four years before the day of the taking the deposition of the 
witness. Another loan of $5,500 in cash, had been made to 
the son, July 1st, 1847, a little over three years before the 
taking of the same. Within a shorter period, the son has fail- 
ed in business, and transferred all his property to secure his 
father in the payment of the loaned money, $15,500, and in- 
terest. The father has transferred that assignment and also 
the notes, the evidence of the loan, to Weld, and received in 
consideration thereof the sum of $6,672 52 in cash. The 
father, who never had large means, is now himself in straight- 
ened circumstances, verging towards bankruptcy, and soon 
after fails. The assignment to Weld, who is a son-in-law 
of the witness, is associated with heavy liabilities on his part, 
and on the part of Coffin & Weld. ‘These are the events of 
which the witness is to speak, certainly not the least excit- 
ing and impressive in the life of a man, whether he be a mer- 
chant or the head of a family. With these facts in remem- 
brance, we shall better appreciate the motives with which he 
makes the following statements: ‘‘ My son made an assignment 
to me ; the amounts secured to me I don’t know; I can’t say 
what it conveyed to me without looking at it; I can’t ¢e// the 
object for which it was made, because it will show for itself. 
My son, Joseph F. Franklin, or Franklin & Perry, owed me 
the money in the following manner: They owed me no cash, 
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as I remember, except for commissions for doing their general 
business. I charged them two and a half percent. Jn all, 
Franklin & Perry owe me now something like $6,000. The 
amount due me for my acceptances unpaid is large, but what, 
I don’t remember ; that includes all the indebtedness of them to 
me. Neither Franklin, nor Franklin & Perry, had paid him 
any thing since July 1st, 1848, the dute of the deed of trust. 
He thought the assignment was made in the city of New 
York. The assignment was made without his knowledge or 
consent ; it was handed to him about the time his son came on 
to New York, and is still in his possession. Weld never has 
had it, as he recollects ; thinks Weld gave him a due bill or 
note or something on account of the assignment, the amount 
he don’t know ; but Weld never paid him any money on 
account of transferring his interest to him. There had been 
no money stirring about, that had come into his hands. He 
thought zt would be best to transfer the assignment to Weld. 
After the assignment was made to him by his son, he kept it ; 
nothing had been done under it by him; he never made any 
transfer of the property in the assignment, or any part of it, 
to Mr. Weld or any one else ; he did not know that he had ; he 
had no recollection of it; he did whatever Franklin & Perry 
requested him before their failure.” 

Then follows the second day’s examination—the assignment 
to Weld being before the witness, he proceeds: ‘‘ My son 
made a deed of trust to Willis L. Williams, as trustee, about 
the Ist of July, 1848, to secure me in two notes drawn in my 
favor by him, together, $15,500. I have never seen the deed 
of trust, but suppose it was of real estate in St. Louis. The 
notes are not in my possession, and I don’t know where they 
are. I think they were conveyed to Weld. I was indebted to 
Coffin & Weld, as acceptor of the draft of Franklin & Perry, 
to the amount of $8,000 or thereabouts, in consideration of 
which, I transferred the notes to Coffin & Weld; they gave me 
a receipt or something on paper to show their indebtedness 
for zt. Idon’t know where it is. The $15,500 was advane- 
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ed to my son, in cash, and not to Franklin & Perry ; neither 
Weld nor Coffin & Weld have paid me the $6,000, amount of 
the due bill or other paper given me when the assignment was 
made. The notes were drawn at long periods of time, as I did 
not want the principal, but only the interest. Joseph F. 
Franklin, my son, now owes me the $15,500, and nothing else. 
Franklin & Perry owe me the commissions.” 

On the third day’s examination, he says: ‘‘I find the due 
bill for $6,667 52, given me by Weld, was paid to Joseph F. 
Franklin, acting as my agent. I don’t know what he did with 
the money ; he did not give it tome. I don’t know that I 
saw the money, whether it was paid in gold or silver or check. 
Weld, Joseph and myself were together when paid. I gave 
the due bill back to Weld; I did not see Joseph hand back the 
money to Weld; I don’t know any thing about the money, how 
it was disposed of.” 

Weld, in his deposition, says his debt originated in drafts 
drawn by Franklin & Perry to pay a balance due to Coffin & 
Weld, from them, for moneys overdrawn by them and mis- 
applied. He states further, that at the time of drawing the 
drafts, it was distinctly understood between himself and Frank- 
lin & Perry, that the drafts were not accommodation drafts and 
Franklin & Perry were to take them up. While the younger 
Franklin, in his deposition, speaking of the same drafts, says 
that they were purely accommodation drafts and nothing else ; 
that they were negotiated and the proceeds received by Frank- 
lin & Perry. 

The foregoing is but a portion of the discrepancies, not to 
say contradictions that appear in the statement of the parties in 
relation to the leading facts of this case. No one can fail to 
perceive the effect which such testimony tended to produce in 
the mind of the court which tried the case below. Of what 
* avail is it that a witness testifies, in so many words, that a 
transaction is fair and honest, if the general current of his tes- 
timony satisfies the mind that the contrary is the truth? It is 
true, the law, in many cases, requires us to receive the bare 





MARCH TERM, 1853. 





Stagg v. Franklin & Fitch. 





assertion of a witness touching what he has seen, or heard, or 
done; and his statement will stand good, until it is overturned 
by the statements of other witnesses that his representation is 
untrue in point of fact, or that his character for veracity is bad. 
But such is not the only test of the value of testimony. If it 
be found in direct conflict with the known laws of mind or mat- 
ter, or if it run counter to all our experience of the ordinary 
motives of human conduct, it may have the effect to shake our 
confidence in the integrity of the witness; it may go further, 
and entirely destroy the case, which, in the opinion of those 
who know most about it, can only be maintained by a resort to 
duplicity and falsehood. The application of these remarks to 
the case under investigation, needs no commentary. ‘There are 
other considerations which tend most strongly to sustain the 
finding of the court. The debt alleged to be owing to the elder 
Franklin from his son, was due on the Ist July, 1848, and as 
the elder Franklin was at that time in great need of money, to 
save himself from bankruptcy, the execution of notes, defer- 
ring the payment, for years, is not, under these circumstances, 
consistent with any other hypothesis than that the transaction 
was a fraud. The assignment to Weld is, if possible, stiil 
worse ; the property covered by the deed of trust was worth, 
by the estimate of Weld himself, at least $22,000, clear of all 
incumbrances, and yet the elder Franklin transfers this securi- 
ty for $6,667 52, and loses, nay, throws away $6,000 or 
$7,000. Noman deals in this way with any thing he really 
owns. Itis impossible to suppose that any one who speaks 
and acts as the elder Franklin does, in regard to these mat- 
ters, ever had any real interest in them. . 

There is, on the face of the record, every reason to believe 
that the whole of these transactions, beginning with the deed 
of trust to Williams and ending with the conveyances to Fitch, 
were mere contrivances set on foot by the younger Franklin, to 
screen his property from his creditors, and promoted and car- 
ried out by the willing coéperation of the elder Franklin, the 
father, Weld, the brother-in-law, and Fitch, the uncle; that 
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the younger Franklin should, at all times, have had powers of 
attorney to act for all the parties in all respects, in reference to 
the property, harmonizes well with all the other facts. 

Un the whole, this court is satisfied with the finding of the 
court below, — satisfied that the conveyance by the younger 
Franklin, for the use of the elder Franklin, was fraudulent, 
and that the assignment to Weld was fraudulent. Under this 
state of things, the property in his hands was held in trust 
for the benefit of the younger Franklin’s creditors, and that 
trust was not divested by the purchase by Weld, under the 
sheriff’s sale, on Lyon’s execution. Had Weld, prior to his 
purchase at sheriff’s sale under Lyon’s execution, disclaimed 
title to the property by virtue of his fraudulent conveyance, and 
thus put other bidders on an equal footing with himself, his 
right to insist upon his purchase, under that sale, would have 
stood on different grounds. Weld’s conduct, even after this 
purchase under Lyon’s execution, still tended to show that he 
acted as trustee for the younger Franklin. 

This court cannot feel the force of the argument by which it 
has been insisted that Weld and the elder Franklin should have 
been made parties to this suit. They had no interest in the 
cause—no decree was asked against them, and their presence 
was in no manner necessary to the full determination of the 
controversy. 

The objections to the evidence offered by plaintiff are not 
tenable. The issue joined in the cause was simply whether the 
property in dispute was held by Fitch, for the use of Franklin, 
the younger, fraudulently against his creditors. The evidence, 
both documentary and oral, was admissible as tending directly 
to prove the plaintiff’s allegations. The objection to the tes- 
timony of Williams is also without weight. Upon the whole, 
then, it is the opinion of this court, that the judgment of the 
Circuit Court must be affirmed, and, the other judges concur- 
ring, the same is affirmed. 
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The State, To use or Townsuip Forty-Four, Appellant, ws. 
Dent, Respondent. 


1. Under the act of congress of March 23, 18.3, where the register and re- 
ceiver, under the advice and direction of the school commissioners appoint- 
ed by the state, located land in lieu of the sixteenth section, granted by the 
act of March 6, 1820, for the use of schols, and where the land thus loca- 
ted was sold under a law of the state, on the petition of the inhabitants of the 
township, and the money applied to the benefit of schools in that township, 
it was held, that the state and the inhabitants of the township were estop- 
ped from afterwards claiming the sixteenth section. 


Appeal from St. Louis Circuit Court. 


E. Bates, for appellant. 1. The title of the plaintiff to 
all those parts of section 16, township 44, not disposed of by 
the government before March 6, 1820, was perfect by the act 
of congress of that date, and the ordinance of the Missouri 
cenvention, dated July 19, 1820, and has uniformly so been 
considered by our legislature and so adjudged by this court. 
(See act of January 17,1831.) R. C. 1835, p. 562. 8 Mo. 
Rep. 477. ib. 640. 3 ib. 510. 13 ib. 112. ib. 139. ‘The title 
of the state being complete, it can only be divested by the act 
or assent of the state itself. 2. The plaintiff is not estopped 
to claim the fractions of section 16, by the fact that section 
31 was appropriated and sold for the benefit of schools in 
township 44. The state is the party to be estopped, if any 
body. The terms of the grant are éo the state, for the use of 
the inhabitants, fur /he use of schools. ‘The state has done 
nothing whereby it could be estopped. It had nothing to do 
with the selection and sale of section 31, and if it had, that is 
no estoppel. There is nothing to show that section 31 was 
selected in lieu of section 16, or by any person having legal 
power to select, or under circumstances when, by law, a se- 
lection could be made at all. The act of March 3, 1823, lim- 
its the quantity to be selected in lieu, to the amount of inter- 
ference of old claims, and designates its own officers—the re- 
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gister and receiver—to do the business, not trusting it to state 
officers or private persons. The testimony in this case shows 
that the selection was not made by the register or receiver. The 
inhabitants of the township have no power over the subject, 
except as it is granted to them by the acts of our legislature. 
R. C. 1835, 1845, tit. ‘* School Lands.” The only direct 
grant of power in those acts is of the power to procure the 
sale by petition. 3. The inhabitants of township 44 had no 
right nor power to abandon the sixteenth section, and they never 
did abandon it in fact. 

F. M. Haight and B. A. Hill, for respondent. The act 
of March 6, 1820, is not a grant zm presenti. The act is, 
that section 16 shall be granted, and when sold or otherwise 
disposed of, other lands equivalent thereto. This proposition 
is accepted by the state. If no part of the sixteenth section had 
been disposed of, the title would vest, after it had been surveyed 
and designated. But if any part had been disposed of, then no 
title vested even to the portion which remained ; but the right of 
the state was to have equivalent lands. Until that right was 
exercised, and the equivalent lands agreed upon, the matter 
would rest in contract. The state did not accept part of a 
section, and was not bound to accept it. The state might 
have taken and the government have given part, but that would 
have required some act between the parties. At the date of 
the act, ¢éhere was no state ; when the state was organized and 
admitted, she had a right to call on the federal government for 
the sixteenth section or an equivalent. In this case, she re- 
ceived the equivalent. Another section was selected and ap- 
propriated and reserved by the United States, and sold by the 
state, and the proceeds applied to the use of schools in town- 
ship 44. The selection was made for the state by its authoriz- 
ed agents. But if it was not, the selection was adopted and 
the benefits received ; and neither the state, nor its cestuz gue 
trust, the inhabitants, can, at this day, repudiate it’ All par- 
ties are estopped. 
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RyLanpD, Judge, delivered the opinion of the court. 


1. The land sued for in this action, is a part of section No. 
16, in township 44, of range 6 east, lying in the county of St. 
Louis, being the north-east and north-west fractional quarters 
of said section, containing about 227 acres of land. ‘The bal- 
ance of the section is covered by old Spanish grants, confirmed 
under acts of congress. The plaintiff claims the fractions of 
said sections as school lands, under the act of congress of 
March 6, 1820, by which the sixteenth section in each township 
in the state of Missouri is granted to the state for the use of 
schools in the several townships ; and where such section is sold 
or otherwise disposed of, lands equivalent thereto and as con- 
tiguous as may be, are granted. The defendant claims the 
north-west fractional quarter of said section, by purchase at 
public sale, as public land, from the register and receiver of 
the United States, under the act of congress of February 17, 
1818, for which he obtained a patent 20th May, 1824. The 
north-east fractional quarter was entered as public land, by 
the defendant, and the patent of the United States therefor was 
issued 18th April, 1831; and the defendant has been in pos- 
session of the land since the date of the patents. 

On the 3d March, 1823, it was enacted by congress that, 
where a part of the sixteenth section had been disposed of, a 
location of land in lieu thereof might be made, and the regis- 
ters and receivers of the several land offices of the United States 
were authorized by the act to make the selection and location, 
and had the power to include or exclude the residue of the six- 
teenth section. The act directed ‘‘ a descriptive entry of such 
selected lands to be made on the books of the register, speci- 
fying the township in which, as that for the use of which the 
selection shall have been made.”? The register and receiver 
were to make the selections as soon as might be, and the lands 
thus selected and located, were granted in lieu of the sixteenth 
section. 








ST. LOUIS. 





State v. Dent. 





The first commissioners for school lands were appointed by 
act of the legislature of Missouri, of 6th of December, 1820. 
1 Terr. Laws, 698. The second act of tie legislature of the 
state was passed December 17th, 1822. 1 Terr. Laws, 105. 
These acts provide generally for the preservation of the school 
lands granted, or that might thereafter be granted for the use 
of schools. Under the second act, the county court of St. 
Louis county appointed school commissioners for the several 
townships, on the 27th February, 1828. It appears from the 
report of the chairman of the board of commissioners thus ap- 
pointed, that they organized soon after their appointment, and 
selected lands in lieu of the sixteenth sections sold or disposed 
of, and that ‘in lieu of section 16, township 44 north, range 
6 east, ‘* section 31, in township 45 north, of range 6 east, 
containing 669 acres,” had been selected. 

The school commissioners, under the act of the Missouri 
legislature, had no power to select or locate the lands in lieu of 
the sixteenth sections otherwise disposed of, in whole or in 
part; but it is evident from the record, that the register and 
receiver of the United States, who had this power under the act 
of congress of 1823, codperated with the school commissioners, 
agents for the state, pro hac vice, in the selection and location 
of these lands. We cannot suppose that the register and re- 
eciver were required to leave their offices and hunt about the 
country and see what lands should be selected for the sixteenth 
sections already disposed of, and select the lands in person. 
The commissioners of the school lands, interested more, in all 
probability, than the register and receiver, would take pains to 
ascertain the best selections, and then consult with the register 
_ and receiver and communicate their views and their choice of 
the lands; and thus the register and receiver would make the 
entries on their maps and books of the selected lands. Ac- 
cordingly, we find the following entries on the township plats 
in the register’s office, of townships 44 and 45, in said county : 
T. 44.N., R. 6 east; ‘* Sec. 31, in T. 45, reserved in lieu of 
S. 16, in T. 44, as school land.”? In township 45, the follow- 
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ing entry. is written across section 31: ‘‘ Reserved for sec. 16, 
in township 44 N., R. 6:east.” These entries.on the plats in 
the register’s office, appear to be ancient entries ; and the fact 
that the defendant bought the north-west fractional quarter of 
section 16, in township 44, at public sale, by. the register and 
receiver, for which he. obtained a patent in 1824, proves, be- 
yond any reasonable doubt, that the selection of section 31, in 
township 45,.was made by the register and receiver of the Uni- 
ted States, prior to the date of the patent to the defendant. 

The inhabitants of township 44 exercised acts of ownership 
over section 31, in township 45, so reserved and selected as 
school lands for their township ; and on the 2d day of June, 
1838, pursuant to the law then in force, they petitioned the 
county court for the sale of section 31, in township 45, for the 
benefit of the schools. The sale was ordered,: the land. was 
sold, and the proceeds were received by the trustees of the in- 
habitants, and invested for the use. of schools in township,44. 

The acts of the register and receiver of the United States, in 
the selection of section 81, township 45, in lieu of section 16, 
township 44, and the ‘approval of those acts of selection and 
location by the school commissioners and the inhabitants of 
township 44, are conclusive against the claim of the plaintiff 
to the land sued for, under all the facts and circumstances, as 
they appear in this case. There was but one section of land 
granted to each township for the use of schools, and township 
44 has received and used a section of land located under the 
act of congress of 1823, and the plaintiff cannot now be per- 
mitted to call in question the validity of those acts of location 
by which the title to the land in section 31, township 45, was 
vested in the state for the use of schools in township 44. 

The defendant, Dent, purchased the land sued for of. the 
United States, upon the faith of those acts of selection and 
location, which were expressly designed to influence the action 
of the agents of the United States and of the defendant in that 
behalf. Under a grant for a section, which usually contains 
640 acres of land, the state, through the action of its agents, 
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and of the officers of the general government, has obtained a 
title to 669 acres for the use of schools in township 44, and 
after accepting and selling such land, under such grant, the 
pretence is now set up, thirty years nearly after the location, 
that the state is not bound by it, and that a court of justice 
would aid the state in taking the land sold by the United States 
to the defendant, upon the faith of such location. 

We consider the government of the United States and the 
state of Missouri both bound by the location and selection of 
the land in township 45, in lieu of the sixteenth section, in 
township 44, and that the effect of that selection and location 
was, to satisfy the grant made to the state by the act of 1820. 
Upon this view of the case, then, the court below committed no 
error to the plaintiff’s prejudice, in refusing to give the in- 
structions asked for by the plaintiff, or in giving those for the 
defendant. 

The judgment of the court below is affirmed; Judge Scott 
concurring. Judge Gamble did not sit in the cause. 


Tue State, Defendant in Error, vs. Buus, Plaintiff in Error. 


1. A party who appeals from a conviction and fine before a justice for an as- 
sault and battery, and enters into the recognizance required by statute, is not 
obliged to appear in person to prosecute his appeal, and it is error to affirm 
the judgment upon his failure to do so. 


Error to St. Louis Criminal Court. 


Gibson & Cline, for plaintiff in error. 
H. A. Clover, (circuit attorney, ) for the State. 


RYLAND, Judge, delivered the opinion of the court. 


The defendant was arrested on a warrant issued by a justice 
.of the peace for committing an assault and battery. He was 
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tried before the justice, convicted and fined. He appealed to 
the Criminal Court, and entered into a recognizance as required 
by the statute insuch cases. When the case was called for trial 
in the Criminal Court, the appellant (defendant below) appear- 
ed by his counsel, and not in proper person. The circuit at- 
torney required the personal appearance of the defendant, in 
order to identify him. He was, thereupon, directed to be call- 
ed, and failing to appear in any other wise than by attorney, 
the court, on motion of the circuit attorney, affirmed the judg- 
ment of the justice. The defendant, by his counsel, objected 
to this judgment of the Criminal Court, filed his bill of excep- 
tions, and brings the case here by writ of error. 

1. Was the defendant bound to appear in person to prosecute 
his appeal in this case, in the Criminal Court? The statute 
giving jurisdiction in cases of breach of the peace, to the jus- 
tices of the peace, permits any person convicted under it to 
appeal. Such person must file an affidavit, stating that he 
verily believes himself aggrieved by the verdict and judgment, 
and also enter into recognizance, which shall be in the form 
and with the condition required in appeals from a justice of the 
peace in civil cases. The recognizance in civil cases does not 
require the party appealing to make his personal appearance in 
the court to which the appeal is taken. R. C. 1845, tit. ‘* Jus- 
tices’ Courts,”’ art. 8, sec. 4. In this case, the recognizance 
of Buhs did not require his personal appearance in the Crim- 
inal Court of St. Louis county, in order to prosecute his 
appeal. It was error, therefore, for that court to affirm the 
judgment of the justice of the peace, because said appellant 
failed to appear personally. The judgment of the Criminal 
Court is therefore reversed, the other judges concurring, and. 
the cause is remanded. 
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THe State, Respondent, vs. Curran, Appellant. 


1. The indictment charged that the defendant assaulted “Silas Melville,” with 
intent to kill. The proof was that the name of the person assaulted was 
“ Melvin.”? Held, this was such a variance as that the court should have 
directed an acquittal. 


Appeal from St. Louis Criminal Court. 


Blennerhassett & Shreve, for appellant. 
H. #2. Clover, (circuit attorney, ) for the State. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The defendant, Curran, was indicted for an assault upon 
Silas Melville, with intent to kill. Upon the trial, the party 
injured was examined as a witness, and testified that his name 


was ‘‘ Melvin” and not ‘‘ Melville.” It was objected that this 
was a variance, there being no evidence that the person injured 
was known by the name of Melvin. The court refused to de- 
cide that there was a variance between the evidence and the 
indictment, but instructed the jury thus: ‘‘ As to whether there 
is a material variance in the sound of the name of the person 
alleged in the indictment to have been stabbed, and the name 
of the person proven to have stabbed, is a question of fact 
for the jury, but the jury ought not to acquit on the ground 
of difference in the sound of said names, unless they believe 
the difference in the sound to be so great, that they cannot be 
reasonably taken to designate the same individual.” 

When a question arises in the progress of a criminal trial, in 
relation to the name of the person upon whose property or 
person the offence has been committed, and the evidence varies 
from the averment in the indictment, as in this case, by proving 
that the individual was named Melvin, and not Melville, as al- 
leged, it is the duty of the court to direct an acquittal, unless 
there is evidence in the case, showing that the person was 
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known by the name stated in the indictment. The two names 
do not sound alike, and it can only be by evidence, showing 
that the individual was known by the name in-the indictment, 
that the jury can have the case committed to them. As there 
was no evidence in the present case that the person injured was 
known by the name of ‘ Melville,” and no evidence of any 
peculiar pronunciation of the name, different from the natural 
sound of the letters composing it, it was the duty of the court 
to tell the jury that there was such a variance as to require an 
acquittal. The averment of the injury to a particular individ- 
ual, is descriptive of the offence, and must be proved as made. 
It is not material that the spelling of the name be accurate, but 
when the true spelling is departed from, the sound of the name, 
as it is pronounced, is to be preserved, so that it will be recog- 
nized as the name of the individual upon whom the offence was 
in fact committed. If the person is known by two names, or- 
if he has areal name and one which is an abbreviation or cor- 
ruption of the other, or is commonly used for the other, the in- 
dictment may use either. The twelve judges of England, in 
Rex v. Tannet, held that McCann, in the indictment, was a 
different name from McCarn, which was the name proved. 
Russ. & Ry. crown cases, reserved, 261. There are christian 
names which do not sound alike, and yet are universally under- 
stood to be the same names, as Elizabeth, Eliza and Betsey, 
Sally and Sarah, &c. ; and the use of either of the names, in 
such cases, will be correc 

The judgment is reversed and the cause remanded for fur- 
ther proceedings. 


~The State, Respondent, vs. Conway e¢ al., Appellants. 


1. The finder of lost property, having no marks by which the owner can be 
ascertained, is not guilty of larceny, although he takes it animo furandt. 

2. To constitute larceny, the intention to steal must have been formed at the 
time of the taking. 
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Appeal from St. Louis Criminal Court. 


Blennerhassett & Shreve, for appellants. 1. Under our 
salvage law, and on general principles, the taking of the safe 
by the defendants from the river, was not only lawful, but a 
duty. R. C, 1845, p. 984, sec. 1, tit. ‘‘ Salvage.”” The do- 
ing of this act was open and notorious, in broad day-light, 
and therefore unattended by any of those badges which are 
characteristic of a felonious intent. 2. If the original taking 
was lawful, though the defendants may afterwards appropri- 
ate the property to their own use, it is not larceny. 14 J. R. 
294. 2 Taylor, 31. 9 Yerg. 198. 5 ib. 154. 1 Hill, 
94. State v. Witt, 9 Mo. Rep. 671. If this proposition is 
correct, the court below erred in the instructions given and 
refused. 

H, A. Clover, (circuit attorney, ) for the State. 


| RYLAND, Judge, delivered the opinion of the court. 


The defendants were indicted for grand larceny, in the Crim- 
inal Court of St. Louis county, were found guilty and sentenced 
to two years imprisonment in the penitentiary. A motion was 
made for a new trial, overruled, and the defendants prayed for 
an appeal, and bring the case here, 

The following are the facts, substgntially : 

In April, 1852, the steamboat Glencoe having arrived at this 
city from New Orleans, and when about to take her berth at the 
foot of Chesnut street, blew up, and her iron safe, containing 
about $600 in gold, silver and paper money, was thrown into 
the river, first striking against some barrels on the adjoin- 
ing boat. From the evidence preserved, the defendants’ coun- 
sel contended that, in this concussion, the presumption was 
that the door of the safe was broken. The safe lay in the 
river until the following July or August. A few days after 
the loss of the Glencoe, Brookes, one of the owners, learned 
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about where the safe was in the river, and in his testimony 
says, that he did not try to recover it, in consequence of. the 
high water, but employed a man to recover it when practica- 
ble, and that no direct efforts were, at any time, made to find it 
in the river. He also states that, in the notice of loss served 
on the Insurance company where the Glencoe was insured, this 
safe and contents were included. In July or August, 1852, 
and about ten o’clock in the forenoon, nine or ten men, among 
whom were the defendants, discovered the safe, and, with the 
assistance of some of the officers, among whom were some of 
the officers of an adjoining boat, got the safe out of the river, 
and put it on a dray and took it to a house on an alley in the 
northern part of the city, where one of the defendants lived. 
Brookes, the owner, having learned the fact the same morning, 
tracked the safe through the streets, by the black water that 
fell from the dray. He found the men in the room and two 
women. The money was in a tray on the table, around which 
the men stood as though counting it. Brookes said the money 
and safe belonged to the owners of the steamer Glencoe, and 
told them not to interfere with it, and they would be well paid 
for their trouble; they, (two of the defendants,) said they 
found it in the river and claimed that they were entitled to it, 
Brookes went off for Mr. Finney. He and Mr. F. got some 
police officers, and on their return ascertained that the men 
went out on the plank road into the country, They were pur- 
sued and were caught in a corn field about three miles from the 
city, and some of the money, claimed to be taken from the 
iron safe, found on them. The jury might well find, from the 
evidence, that they tried to escape and conceal themselves from 
those in pursuit of them. 

Upon the facts in proof, the defendants prayed the court to 
give the following instructions : 

1. If the jury find from the evidence, that the defendants, 
or either of them, found the iron safe in question in the Mis- 
sissippi river, and not knowing the owner or owners thereof, | 
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and believing it was lost, took it openly in the day-time, with- 
out any attempt at concealment, the jury will acquit. 

2. If the jary find from the evidence, that the safe in ques- 
tion was blown from the steamer Glencoe into the Mississippi 
river, in the month of April last, and that the same was in a 
perishable condition, then the defendants had a right to take 
such safe and contents out of the river and reduce it to their 
possession, and their subsequent acts will not make them guilty 
of a felonious taking. 

These instructions the court refused to give. The court 
then gave the following instructions : 

1. If the jury find from the evidence, that the defendants, 
or either of them, found the iron safe in question in the Mis- 
sissippi river, and not knowing the owner or owners thereof, 
and believing it was lost, took it openly in the day-time, with- 
out any attempt at concealment or to steal the property found, 
at the time or subsequently, you will acquit. 

2. If the jury find from the evidence, that the safe in question 
was blown from the steamer Glencoe into the Mississippi river 
in the month of April last, and that the same was in a perish- 
able condition, then the defendants had aright to take such 
safe and contents out of the river and reduce it to their pos- 
session. 

3. If the jury believe from the evidence, that the defendants 
took and carried away the safe and contents in question, and 
that the said safe had, by an explosion of the steamer Glencoe, 
been cast into the river, but not abandoned by the owners or 
lost to them from want of knowledge of the whereabouts of the 
same, and if the jury believe that the owner had, by himself or 
_ his agents, used efforts for the recovery of the said safe, and at 
the time of the taking of the same by the defendants, was yet 
using efforts for its recovery, then the safe was not lost prop- 
erty, in the contemplation of the law respecting salvage ; and 
if the jury also believe from the evidence that, at the time the 
defendants took the safe, they knew who the owner was, or, on 
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the other hand, had, at the time, readily and instantly the 
means of knowing who he was, either by marks about the prop- 
erty, or by inquiry from the bystanders, and they took it with 
the intent to steal it, then the taking of the same, under the 
circumstances named, renders the defendants liable as for a 
larceny ; but if, after the taking of the safe from the water, 
the defendants, or either of them, took from the safe any of 
the money charged in the indictment, with the intent to steal it 
at the time of the taking, and you have no reasonable doubt of 
it, and to deprive the owners thereof of its use, and that the 
value of the money so taken was ten dollars or upwards, you 
will find such defendant or defendants guilty of grand larceny. 
But if you believe that any of the defendants did not entertain 
the intention to steal the money at any time, you will acquit 
such defendant or defendants. 

4. Without the jury believe from the evidence in the cause, 
that the defendants, or either of them, took the property in 
question, and at that time the defendants, or either of them, 
did so take with a felonious intent, you will return a verdict of 
not guilty in the case. 

5. If the jury can agree as to the guilt or innocerce of any 
of the defendants, they can return a verdict in accordance with 
the fact. 

6. If the jury entertain a reasonable doubt as to the intent 
of taking the chest or money upon the part of any of the de- 
fendants, you will acquit such defendant or defendants. 

1. We have no statute law making the finding and conver- 
sion of lost property larceny, and the rule of the common law 
must then be applied to this case. At common law, larceny is 
defined to be the wrongful taking and carrying away of the per- 
sonal goods of another from his possession, with a felonious 
intent to convert them to the use of the offender, without 
the consent of the owner. The taking must be done animo 
furandi, or causa lucri. Every larceny includes trespass ; 
every indictment for larceny must have the words felonice 
cepit as well as asportavit. The felonious intent is the mate- 
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rial ingredient in the offence. There cannot be a larceny with- 
out a felonious intent. The taking the personal goods of an- 
other, without this intent, may be a trespass, but it cannot 
amount to a larceny. 

A claim for property stolen is frequently set up as a defence 
in prosecutions for larceny. It is always a question for the 
jury, whether such a pretension is an after thought to screen a 
felonious intent, or whether the property was taken in good 
faith or not, under a belief that the party had the right to it. 
Witt v. The State, 9 Mo. Rep.,672. 

In the case of the People v. Cogdell, 1 Hill, 94, the facts 
were much stronger against the accused than in the case now 
before the court, yet the Supreme Court of New York held, 
that they did not amount to larceny. In this last case, the de- 
fendant, Cogdell, was convicted at the Orange Oyer and Ter- 
miner, October, 1840, of feloniously stealing, &c., the pocket- 
book of John Warren, and bank bills therein belonging to him, 
amounting to $600. Warren lost his pocket-book on the high- 
way, and the defendant found it and immediately after concealed 
it, with the bills, fraudulently and with intent, as the prosecution 
insisted, to convert the whole to his own use. The evidence 
was entirely sufficient to warrant the jury in so finding. The 
court left the facts to the jury as sufficient to warrant a con- 
viction, and the prisoner’s counsel excepted. Cowen, J., de- 
livered the opinion of the court. He said, ‘‘ there was abun- 
dant proof of the concealment and fraudulent conversion of 
the money after it had been found. This was, undoubtedly, 
under a full consciousness in the prisoner, that it was acciden- 
tally lost. It was immediately demanded of him by the own- 
er, who suspected his having found it, but the prisoner denied 
' the finding, and concealed the bills. By the owner’s good for- 
tune, they were traced to the hands of the prisoner, and finally 
restored ; but this was after a course of evasion and conceal- 
ment, plainly indicating his fraudulent intent to keep the money, 
if possible. It did not appear in evidence, that the pocket- 
book or money had any mark by which the prisoner could have 
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discovered Warren to be the owner, though he must have been 
conscious that the owner, whoever he might be, would make an 
effort to find the money. He did make such an effort, offer- 
ing a reward to the prisoner personally. In short, the loss 
and finding were purely accidental. Every thing after that, 
done by the prisoner, was characteristic of the thief, and if he 
can escape the legal consequences of the conviction of larceny, 
it must be solely because that crime is not predicable of a tak- 
ing and conversion under the circumstances mentioned. Sin- 
gular as it may seem to one reasoning on principle, this appears 
to be the settled doctrine of the law, and was so considered by 
this court in the People v. ndersorn, 14 Johns. 294. If the 
owner has placed no marks about the property, and none exists 
by which the finder can discover him, the case must still be con- 
sidered, as it long has been, one of mere trover and conver- 
sion, not of larceny.”” The court reversed the judgment and 
ordered a new trial. In Wright v. The State, 5 Yerger’s 
(Tenn. ) Rep. 154, the Supreme Court of Tennessee held that, 
to constitute larceny, there must be a trespass in the taking, 
and if goods are lost, there can be no possession upon which 
there can be a trespass. According to the Tennessee doc- 
trine, even the mark upon the pocket-book or goods lost, 
plainly pointing out the owner, would not constitute him who 
found and concealed and converted the pocket-book or goods 
to his use, a thief. 

It was held in Tennessee that, where the possession of per- 
sonal property was obtained from the true owner by false and 
fraudulent representations, under pretence of hiring, the party 
thus obtaining the property, intending, at the time, to convert 
it to his own use, was not guilty of larceny. Felter v. The 
State, 5 Yerger, 397. Stute v. Long, 1 Haywood, 154. 
State v. Braden, 2 Tenn. Rep. 68. ‘This doctrine is contra- 
ry to the settled doctrine of the English courts on this subject, 
and contrary to our notions of the law. It is admitted, even 
in Tennessee, to be against the settled law of England and 
against the common law, as settled in several of the states of 
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the Union. 5 Yerg. 406. ‘There is one case in which it has 
been holden, that the taking will not amount to larceny, though 
it be accompanied with the animus furandi, namely, where 
the taking is by a finding of the property. Thus it is laid 
down in the books, if one lose his goods, and another find 
them, though he convert them, animo furandi, to his own 
use, yet itis no larceny, for the first taking was lawful. 2 
Russell on Crimes, 100. In a case before Lawrence, J., at 
the Stafford Summer Assizes, in 1804, the prisoner was in- 
dicted for larceny. It appeared that a pocket-book, contain- 
ing bank notes, had been found by the prisoner in the high- 
way, and afterwards converted by him to his own use. Upon 
this, Lawrence, J., observed that, if the party finding property 
in such a manner knows the owner of it, or if there be any 
mark upon it, by which the owner can be ascertained, and the 
party, instead of restoring the property, converts it to his own 
use, such conversion will constitute a felonious taking. 2 Rus- 
sell on Cr. 102. 

Here nine or ten men found a safe in the Mississippi river ; 
there was no particular mark upon it except the secret spring ; 
nothing about it to designate it from any other safe. A stran- 
ger could not tell that it belonged to the ‘* Glencoe” any more 
than to any one of the ill-fated boats destroyed at the same 
wharf by fire in May, 1849. These nine or ten men, in day- 
light, by the aid of a rope lent them by an officer of a steam- 
boat near at hand, dragged this safe from the river, and in 
presence of a crowd of thirty men or more, put it on a dray 
and carried it to a house in the city, where one of these defend- 
ants lived. They were some fifteen minutes taking the safe 
_ from the water to the dray ; no concealment—they claimed it 
as theirs, by finding; they forced it open and took out the 
money. When told not to disturb it, at the house to which it 
had been conveyed, that it was the Glencoe’s safe, to keep it 
for the owners and they would be well paid for it, they claimed 
it as theirs by finding. Though their conduct was wrong and 
showed them to be unmindful of the duties of good and hon- 
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est men, yet, from all the evidence in the case, they were not 
guilty of larceny. The instructions asked for them by the 
defendants should have been given. 

2. The instruction first given as above, by the court, was 
improper; it did not embody a correct legal principle; the 
words ‘‘ or subsequently,” clearly render this instruction ille- 
gal. Such never was the rule of adjudication, either in Eng- 
land or in the American courts. The intention to steal must be 
formed at the time of taking or acquiring possession of the 
goods. The hirer of a horse for two days, to go to a place north, 
who, afterwards, when he has obtained possession, turns to the 
south and sells the horse as his own, is not guilty of larceny, 
unless he had formed in his mind the design and intent to steal 
the horse at the time of the hiring—not afterwards; subse- 
quent intent to steal will not make the taking felonious. I 
take notice of this instruction and the two refused on the part 
of the defendants as wrong. Ina case so plain as this, this 
number might have answered, if properly given. 

The judgment of the court below is reversed, the other 
judges concurring. 


The State, Respondent, vs. HorrMan, Appellant. 


1. The supreme court will not interfere with the discretion exercised by the 
criminal court, in adjudging payment of costs after a hearing, against a 
party who appears before it under a recognizance to keep the peace, al- 
though he is not required to enter into any further recognizance. 


Appeal from St. Louis Criminal Court. 
Ryanp, Judge, delivered the opinion of the court. 


In this case, the defendant, Hoffman, had been arrested ona 
warrant from a justice of the peace, and had been required to 
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enter into a recognizance to keep the peace, and to appear be- 
fore the Criminal Court. He entered into the recognizance as 
ordered, and made his appearance before the Criminal Court, 
where he moved the court to be discharged, which motion was 
overruled. The court then heard the case and ordered the de- 
fendant to pay the costs of the prosecution and stand commit- 
ted until costs were paid, but did not order him to enter into a 
- recognizance to keep the peace any further. The defendant 
excepted to the judgment of the court requiring him to pay the 
costs and stand committed until the same were paid, and ap- 
pealed to this court. 

1. The eleventh section of article one, of the act regulating 
Practice and Proceedings in Criminal Cases, R. C. 1845, in 
proceedings like the present, gives power to the court to ad- 
judge the costs according to its discretion. Here there was a 
trial, and the court, after hearing the matter, adjudged that 
Hoffman pay the costs. This is not like the case of the State 
v. Fuwcett, decided by this court at the March term, 1852. 
In that case, the person making the complaint failed to appear 
and prosecute. ‘The court discharged Fawcett but made him 
pay the costs. This court reversed this judgment. The tenth 
section of the act above cited declares, that when any person 
shall have been bound to keep the peace on the complaint of 
another, and the complainant shall not appear, the party recog- 
nized shall be discharged, unless good cause to the contrary be 
shown. (See opinion in the case of the State v. Fawcett, 16 
Mo. Rep. 380.) The discretionary power, under the eleventh 
section, authorizes the court to adjudge the costs against either 
party, according to the circumstances, and this discretion will 
not be interfered with. Under the tenth section, when a dis- 
charge is ordered because the complaining party will not pro- 
secute, it is nothing but right to make such party pay for his 
groundless charge. 

The judgment of the court below is affirmed, the other 
judges concurring. 
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The State, Respondent, vs. Dittmunty, Appellant. 


1. On a trial for murder, it is error for the court, in its instructions to the jury, 
to assume that the name of the party slain is correctly stated in the indict- 
ment, this being a question of fact for the jury. 


Appeal from St. Louis Criminal Court. 


Cline & Thompson, for appellant. The State utterly failed 
to show by legal proof the name of the deceased, as alleged in 
the indictment, and for that reason the verdict should have 
been for the defendant. The court erred in refusing to declare 
the law on that subject. Wharton’s Am. Crim. Law, 156, 
157. 3 Sumner, 12. 1 McLean, 429. 

H. A. Clover, (circuit attorney, ) for the State. 


- GamBLE, Judge, delivered the opinion of the court. 


1. The defendant was indicted for the murder of Edward 
Maber. At the trial a question arose as to the name of the 
person slain. No witness was examined who knew him. A 
physician was examined who saw the body lying in the street 
soon after the affray, and he testified that he did not know the 
deceased or his name; that the defendant called him Ned, and 
some persons in the crowd that collected around called him 
Edward Maber. There were instructions asked by the defend- 
ant’s counsel in relation to the question whether the name of 
the deceased was that stated in the indictment, and although 
those instructions, in the form in which they were asked, may 
have been properly refused, yet they served to call the atten- 
tion of the court to the question of fact which the defendant 
wished submitted to the jury in relation to the name of the 
person slain. But the instructions given by the court directed 
a conviction upon a state of facts which excluded all question 
in relation to the name, so that that question was to be taken 
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as settled by the court. The instructions given speak of kill- 
ing ‘‘ the deceased”? and stabbing ‘‘ the deceased,” as the acts 
for which the defendant was on trial, which necessarily involved 
the assumption of the fact, that the deceased was ‘‘ Edward 
Maber.”? This was erroneous, and the judgment is reversed, 
and the cause remanded for a new trial. 


END OF MARCH TERM. 
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THE STATE, AT THE RELATION OF TREDWAY, vs. LUSK. 


1. Under the act of 1845, the failure of the general assembly to elect a public 
printer did not create a vacancy which the governor could fill by appoint- 
ment, but the incumbent, who was authorized to hold the office until his 
successor should be elected and qualified, held over. (Scott J., dissenting.) 


Information in the nature of guo warranto. The informa- 
tion stated that, in accordance with the provisions of an act 
entitled ‘‘an act to provide for electing a public printer,” 
approved March 24th, 1845, John G. Tredway, the relator, 
was, by the governor, on the 9th day of May, 1853, appointed 
and commissioned public printer of the state of Missouri, and 
had given bond and qualified according to law; and that the 
respondent, James Lusk, usurped the office, and refused to de- 
liver up the books and papers belonging thereto. 

The respondent, in his answer, averred that, on the 4th day 
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of February, 1851, he was by the general assembly elected 
public printer for two years from the first day of May, 1851, 
and until his successor should be duly elected and qualified, 
and that he gave bond and qualified according to law; and 
that the general assembly which convened on the last Monday 
of December, 1852, failed to elect any person to succeed him 
in the office from and after the first day of May, 1853, where- 
by he became entitled to hold over. 

To this, the relator demurred. 

H. A. Garland and J. W. Morrow, for the relator. 
The term of office of public printer is fixed, and limited to two 
years. The words ‘‘and until his successor is duly elected 
and qualified,” do not enlarge the ¢erm. At the end of two 
years, the term of the successor, if he has been elected, begins ; 
if not, then there is a vacancy to be filled by the governor ; 
but that public business might not suffer, the act provided that, 
in the mean time, the incumbent should continue to perform the 
duties of the office. This provision cannot be construed to 
create a new term. The same provision exists in relation to 
many other offices having a fixed term. The charter of the bank 
of the state of Missouri provides that the president and directors 
shall be elected by the general assembly, and hold for two 
years, and until their successors are duly elected and quali- 
fied. The practice has been for the governor to appoint, as if 
there was a vacancy, whenever the legislature has failed to 
elect. The words ‘elected’ and ‘‘ appointed” are interchang- 
ed and used synonymously in our constitution and laws. (See 
sec. 23, art. 4 of constitution.) But if the failure to elect 
created a new term for the incumbent, then we insist he was 
_ required to give a new bond, and having failed to do so within 
ten days, his office, by the third section of the act, became va- 
cant. The securities in the original bond were not bound after 
the expiration of two years. Lord “4rlington v. Merrick, 2 
Sanders, 411. 4 Henn. & Munford, 208. 1 Leigh, 284. 2 
Harr. Public policy requires that the people should have 
security for the faithful performance of the duties of public 
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officers, and the act contemplates that there shall be no publie 
printer without a bond. 

Leonard and Gardenhire, for the respondent. The term 
of office is not limited to two years. The act provides that the 
incumbent shall hold ‘‘ for two years, and until his successor 
shall be duly elected and qualified.”? The term cannot be for 
a shorter period than two years, but may fora longer. By the 
sixth section, the governor’s power of appointment is expressly 
limited to a vacancy. The expiration of two years and the 
failure of the general assembly to elect, did not create a vacan- 
cy. How can it be said that there was a vacancy, when there, 
was @ person in the office authorized by law to perform its du- 
ties up to the moment when the appointment was made? The: 
governor cannot make a vacancy for the sake of filling it. The 
words ‘‘ and until his successor is duly elected and qualified,” 
not only prevented a vacancy, but were introduced for that 
very purpose and no other. The policy of our laws is to pre- 
vent the occurrence of vacancies, and it is a wise policy. In 
1847, an act was passed providing that all publie officers in this 
state should continue in office until their successors were ap- 
pointed and qualified. It is not claimed that the failure to elect 
creates a new term, but that the incumbent holds over by the 
tenure of the office, the term for which he was originally elected 
not having expired. Whether the securities in the bond of the 
respondent are bound or not, after the expiration of two years, 
depends upon the answer to the question whether the term of 
office is limited to two years. They are bound during the term, 
whatever it may be. The cases cited decide nothing more than 
this. If they did, they are not the law; and even if such was 
the law it only proves that our legislature has blundered, in ‘pro- 
viding that the incumbent might, in certain contingencies, con- 
tinue in office for a longer period than his securities are bound. 


GAMBLE, Judge, delivered the opinion of the court. 


Lusk was elected public printer by the general assembly at 
the session of 1850, and at the session of 185% there was o 
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failure to elect a successor by the general assembly. In May, 
1853, the governor appointed and commissioned Tredway to 
fill the office. The present proceeding is for the purpose of 
removing Lusk from the office. : 

The act of 24th March, 1845, (R. C. 907,) in its first sec- 
tion, declares : ‘* There is hereby established an office to be call- 
ed the office of public printer.” The second section directs that 
‘¢a public printer shall be elected at the present session of the 
general assembly, and at every regular session thereafter, by 
joint vote of the two houses.” The third section directs ‘* that 
the president of the senate and speaker of the house of repre- 
sentatives shall furnish the person elected with a certificate of 
his election, and he shall, within ten days after receiving the 
same, give bond, take the oath of office, and shall, at the time 
provided in the act, enter upon the discharge of the duties of 
the office, and if he fail to doso, his office shall become vacant.”? 
The fifth section provides that ‘‘ the public printer to be elect- 
ed at each session of the general assembly, shall hold his office 
for two years commencing on the first day of May next there- 
after, and until his successor shall be elected and qualified ; 
and the public printers thereafter elected, shall hold office for 
two years and until their successors shall be elected and qual- 
tfied.”? The sixth section provides that, ‘‘ if the public prin- 
ter should die, or resign, or if, from any other cause, the office 
should become vacant, the governor shall appoint a public prin- 
ter, who shall give bond and qualify, and shall hold his office 
for the same time that the printer in whose stead he shall be 
appointed would have held.” 

These provisions of the act are the only ones which materially 
affect the question in the present case. In behalf of the State, 
it is claimed that the office became vacant on the first of last 
May, in consequence of the failure of the assembly to elect a 
public printer, and as the office itself continued to exist, the 
governor, under the ninth section of the fourth article of the 
constitution, was entitled to fill it by appointment. That sec- 
tion is in these words : ‘* When any office shall become vacant, 
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the governor shall appoint a person to fill such vacancy, who 
shall continne in office until a successor be duly appointed and 
qualified according to law.”? 

On the part of Lusk it is insisted that the governor had no 
authority to make an original appointment of public printer, 
because the thirty-second section of the third article of the 
constitution directs, that ‘‘ the appointment of all officers, not 
otherwise directed by this constitution, shall be made in such 
manner as may be prescribed by law,”’ and the law in the pre- 
sent case has prescribed an election by the general assembly as 
the mode of appointing a public printer. It is next insisted 
that, as the act itself directs, that the person elected by the 
assembly should hold the office for two years and until a suc- 
cessor should be elected and qualified, the office was not vacant, 
so as to authorize the governor to fill it by appointment. 

It is evident, from this statement, that the only question in 
the case is, whether the office became vacant on the first day of 
May last, by reason of the failure to elect a public printer. 

It is insisted for the State, that the term for which the office 
is to be held is two years, and that the additional time, ‘‘ until 
a successor is elected and qualified,”’ is added, merely to pre- 
vent the office being without some person qualified to discharge 
its duties, and does not prevent its being considered vacaut for 
the purpose of its being filled by executive appointment. 

There are many cases, both in the constitution and laws, in 
which the same words are used in prescribing the tenure of offi- 
ces. The governor shall hold his office for four years, and 
until a successor be duly appuinted and qualified. (Const. art. 
4, sec. 3.) Sheriffs shall serve for two years, and until a suc- 
cessor be duly appointed and qualified. (Art. 4, sec. 23.) 
Constables and many other officers, whose offices are created and 
regulated by statute, hold them until successors are elected, or 
appointed and qualified, and by a general act passed 17th Feb- 
ruary, 1847, it was enacted that all public officers in this state 
shall continue in office until their successors shall be appointed 
and qualified. While it may be true, that the design of con- 
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tinuing an incumbent in office, until his successor is duly elect- 
ed and qualified, is to prevent any interregnum in the office, 
and to have some person always authorized to discharge its 
duties, it is also true, that the incumbent, until the qualifica- 
tion of his successor, is as fully in the office, and entitled to 
all of its advantages and emoluments, as he was for the previ- 
ous period of his service; and it is his right to hold the office 
until every thing has been done which is required by law to give 
title to the office to another person. The question, then, re- 
curs, was the appointment of Tredway one which the governor, 
under the law and constitution, was entitled to make, and 
which being made, constituted him the successor of Lusk, so 
that Lusk’s term of two years, and until his successor was 
elected and qualified, has been filled ? 

It cannot be doubted that Lusk was entitled to discharge the 
duties of the office not only until the first day of May, 1853, 
but that he would now be in office, competent to discharge its 
duties and entitled to its emoluments, if no appointment had 
been made by the governor ; such would be the effect of the 
words prescribing the tenure, ‘‘ until his successor shall be 
elected and qualified.” If the office became vacant after the 
first day of May, it must have been so while there was a per- 
son in possession, capable of discharging its duties, and this 
vacancy must have been occasioned solely by the fact that no 
successor had been chosen by the general assembly. A case 
involving the same questions was before the Supreme Court of 
Pennsylvania, Commonwealth v. Hanly, 9 Barr’s Rep. 518. 
Hanly was elected clerk of the Orphans’ Court, and commis- 
sioned to hold his office for three years from the 19th Decem- 
_ ber, 1845, and until his successor shall be duly qualified. In 
October, 1848, Brooks was elected to the office but died before 
he qualified. The relator, Broom, was appointed and commis- 
sioned by the governor, and gave bond, and was qualified ac- 
cording to law. The guo warranto was issued for the purpose 
of removing Hanly from the office. The tenure of the office, 
as prescribed by the constitution, was in these words: ‘* They 
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shall hold their offices for three years, if they shall so long be- 
have themselves well, and until their successors shall be duly 
quulified.”? Vacancies were thus provided for: ‘* Vacancies 
in any of the said offices shall be filled by appointment to be 
made by the governor, to continue until the next general elec- 
tion, and until successors shall be elected and qualified as afore- 
said.” Hanly’s three years had expired, and he was holding 
under the clause that gave him the office until his successor was 
duly qualified, and he was holding against a person who had 
been commissioned by the governor to fill a vacancy. The 
court, in speaking of the tenure of the office, says: ‘‘ The 
constitution reads thus: they shall hold their offices for three 
years, if they so long behave themselves well, and until their 
successors shall be duly qualified. The obvious meaning of 
this clause is, that they cannot hold office for less than three 
years, if they so long behave themselves well, although, on the 
happening of certain contingencies, they may hold for a long- 
er period. It is, therefore, of no consequence that, according 
to the respondent’s construction, he holds office six instead of 
three years. Without intimating an opinion as to the term of 
his office, or that, if as the relator contends, it would be a great 
misfortune, we think there is nothing in the argument which 
can overrule the plain words of the constitution. That the re- 
spondent is entitled to hold until his successor is duly quali- 
fied, are the words of the constitution.”? ‘‘ The fundamental 
error which lies at the root of the whole case of the relator, 
consists in the assumption that, according to the spirit of the 
constitution, the tenure of county offices is strictly limited 
as to time, viz: three years; and that any extension of the 
time arises only from the exigency of the case, and must be 
strictly construed. The relator assumes that the respondent 
was elected and commissioned only for three years ; but this is 
a mistaken view of the constitution, and is only plausible by 
obliterating several important words from the constitution.’ 
The court then proceeds at some length to show that the 
office of the respondent, Hanly, was not vacated by the elec- 
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tion of Brooks, who died before he had given the bond and 
qualified, and then considers the question whether, under the 
constitution, a vacancy in the office had occurred which the 
governor was authorized to fill by appointment. Upon this 
point the court uses the following language: ‘‘ It will be ob- 
served that the terms on which alone the governor can appoint, 
are a vacancy in the office, and that there can be a vacancy in 
an office when there is a person in possession whom all ac- 
knowledge to be rightfully in possession, having a perfect right 
to exercise all the powers and duties of the office, and to re- 
ceive and enjoy all of its emoluments, is a position difficult to 
comprehend. It is an abuse of terms to say that, at the time 
the governor issued his commission to the relator, the office 
was vacant, for no person can plausibly deny that the respond- 
ent (Hanly) was the rightful possessor of the office at the 
time. The primary object of the framers of the amended con- 
stitution was, to diminish, as far as practicable, executive pa- 
tronage ; and, in accordance with this policy, it was thought 
proper to confine the power of appointment to the single case 
of a vacancy in office. What then is meant by a vacancy in 
the office? Surely an office cannot be vacant, when it is filled 
by a person in the legitimate exercise of all its functions—in 
the lawful enjoyment of all its emoluments.” 

The office of public printer is a statutory office, which the 
assembly could mould and fashion as they thought best. The 
power of original appointment is vested in the two houses, and 
the governor has not, by the law, any power given him, except 
to fill vacancies, by the appointment of persons who shall hold 
the office for the same time it would have been held by those in 
whose stead they are appointed. His appointments are in the 
stead of other persons who have been regularly elected. The 
person elected by the two houses is to hold his office until a 
successor has been elected and qualified. That the governor 
has no power to displace the person elected by the general as- 
sembly, is certain, for no such power is hinted at in the law. 
He cannot displace him during the two years, because the office 
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has been conferred upon him for that time absolutely, and the 
governor has no control over the office. He cannot remove 
him after the two years, because the same law that protects him 
for two years, protects him equally after that period, against 
every person but a regularly elected and qualified successor. 
The successor, to whose claims he must yield, is a successor 
elected under the law, and qualified as the law requires. ‘The 
law makes it the duty of the two houses to elect a successor, 
and it makes no provision for the appointment of a successor 
in any other mode, or by any other body or individual, and it 
continues the incumbent in office until his successor is elected 
and qualified under that law. If the two houses, instead of 
electing a successor by the joint vote of the two houses, had 
made an election by the concurrent vote of the two houses, each 
house voting separately, the election would have been contrary 
to law, and if that fact had appeared in the title of the party 
claiming the office against the incumbent, there would have 
appeared a failure to elect a successor, and the incumbent 
would have continued in office, under his former election. The 
law providing for the choice of a successor in its own mode, 
excludes others, and it continues the incumbent in office until 
that mode is pursued. 

It may be taken to be the clear intent of the act, that the pub- 
lic printer shall be the appointee of the assembly, except in 
those cases of necessity arising after a person has been legal- 
ly in office, where it becomes vacant by death or resignation, or 
like casualty, in which cases the governor is authorized to fill 
the vacancy. Under the express terms of the act, then, the re- 
spondent, Lusk, was in office when the governor issued the 
commission to Tredway, and he was in under an election by 
the joint vote of the two houses of the assembly. ‘The act in- 
tended to continue him in office until a successor was elected by 
the body having the power to appoint such successor; and the 
failure of that body to make the appointment at the time when, 
by law, it should have been made, did not vacate his office. 

It has been argued that the securities of Lusk are not bound 
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upon the bond given at the time he was elected, for any default 
of which he may be guilty after the expiration of the two years. 
It is not necessary to consider this question in the present case, 
for, whether they are bound or not, does not aid in determining 
whether his successor has been so appointed, under the law, as 
to terminate his right to the office. The authorities, however, 
which have been cited upon this question, appear rather to sus- 
tain the position that he continues in office; for, if the courts 
had entertained the opinion that the officers whose securities 
were sued, were out of office at the expiration of the term of 
office specified, there would appear to be no difficulty or hesi- 
tation in declaring that the securities were not liable for de- 
faults after the official powers of the principal had ceased. 

Reference has been made in the argument to other offices; in 
which the incumbents are to hold for a given period, and until 
their successors are appointed and qualified; such as the gov- 
ernor, sheriffs, &c., but it would unnecessarily extend this 
Opinion to examine the provisions of the constitution and laws 
applicable to those offices, and it is not thought that, in rela- 
tion to either of the different offices referred to, is there any 
provision inconsistent with the views here expressed. 

Regarding the respondent, Lusk, as in office under the stat- 
ute, and that there was no vacancy which the governor was 
authorized to fill by appointing Tredway, the demurrer of the 
State to the plea of Lusk ought, in my opinion, to be over- 
ruled, and judgment should be given thereon for the respond- 
ent, Lusk. 

Judge RyLanp concurred in the above opinion. 


Scott, Judge, dissenting. During the session of the gene- 
ral assembly, held in the winter of 1850 and 751, in pursuance 
to the terms of an act entitled ‘‘ an act to provide for electing 
a public printer,” approved March 24th, 1845, James Lusk 
was elected public printer for the term of two years, to com- 
mence on the first day of May, 1851. Lusk qualified and en- 
tered upon the discharge of the duties of the office, and con- 
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tinued to discharge them until the 9th day of May, 1853, when 
the governor appointed Tredway, the relator, the last general 
assembly having failed to elect a public printer, as required by 
law, and Lusk having served the two years for which he was 
elected. Tredway having qualified, under his appointment, 
claimed to exercise the duties of public printer; Lusk refused 
to yield to his claim, and the question is now submitted, which 
of these parties, under our constitution and laws, is entitled to 
the office? I say constitution, because an attempt will be made 
hereafter to show the influence that should be exerted by that 
instrument in determining this question, however carefully its 
provisions have been kept from view by those iat. the 
right of Lusk to the office. 

In the examination of this question, I will first turn my at- 
tention to the law creating the office of public printer, and from 
its terms alone, uninfluenced by the constitution, endeavor to 
ascertain how far the governor was warranted in making the 
appointment of Tredway. The second section of that act, which 
was passed during the session of 1844-5, prescribes that a 
public printer shall be elected at the present session of the gen- 
eral assembly, and at every regular session thereafter, by joint 
vote of the two houses. The third section provides that, within 
ten days after the delivery of the certificate of his election to 
the printer elect, he shall give bond and security, and take the 
oath of office, and that if he fail to do so, his office shall be- 
come vacant. The fourth section enacts, that the bond shall 
be given to the state of Missouri in the penalty of $10,000, 
and be subscribed by five securities. The fifth section pre- 
scribes that the printer to be elected at each session of the gen- 
eral assembly, shall hold his office for two years, commencing 
on the first of May next thereafter, and until his successor 
shall be elected and qualified, and that the public printers 
thereafter elected shall hold office for two years and until their 
successors shall be elected and qualified. The sixth section 
enacts that, if the public prigter should die or resign, or if, 
from any other cause, the office should become vacant, the gov- 
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ernor shall appoint a public printer, who shall give bond and 
qualify, and shall hold his office for the same time that the 
printer in whose stead he shall be appointed would have held. 
It is conceded, that the general assembly, when the constitu- 
tion does not forbid, can create offices and prescribe how they 
may be filled. They may take the appointing power from the 
governor, and the power of filling vacancies in such cases may 
be conferred on others than the executive. In the exercise of 
the power to create offices, they may declare when they are va- 
cant, and who shall fill the vacancies. But it is maintained 
that, when there is a vacancy in a permanent office, and the 
law creating that office does not prescribe a mode by which it 
may be filled, then the duty of filling that vacancy devolves on 
the governor by the ninth section of the fourth article of the 
constitution, which ordains that, when any office shall become 
vacant, the governor shall appoint a person to fill such vacan- 
cy. The enactment of this provision into a law, cannot re- 
strain the constitutional power vested in the governor. By the 
constitution, the governor would have had a right to fill a va- 
cancy in the office of public printer, it not being otherwise pro- 
vided for. The enactment of so much of that section as af- 
fects to confer the power to fill a vacancy is nugatory. The 
power exists under the constitution without any statutory dele- 
gation of it. The only question is, whether there was any 
vacancy in the office within the meaning of the law, for I have 
said that, as to offices unaffected by the constitution, the mere 
creatures of statutes, the general assembly may declare when 
they are vacant and what is a vacancy in them. [If it can be 
shown that the law itself contemplated that there might be a 
_vacancy in the office of public printer, when there was an in- 
cumbent, duly qualified, actually discharging its duties, I trust 
we shall hear no more about the absurdity of maintaining that an 
office may be supplied with an incumbent qualified to discharge 
its duties, and yet be vacant in the eye of the law. 
The third section of the act declares that, if the person 
elected public printer shall not qualify within ten days from the 
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time of receiving his certificate of election, his office shall be- 
come vacant. Suppose one is elected by the general assembly 
to supersede an incumbent, and the person elected fails to 
qualify within ten days, his office then becomes vacant. But 
the vacating his office does not vacate the office of the incum- 
bent. He holds until his successor is elected and qualified. 
The general assembly fails to elect, not knowing of the failure 
to qualify, or for the reason that it adjourned so soon after the 
election, that the ten days allowed the printer elect to qualify 
had not elapsed, or before qualification he had died. In the 
case supposed, there is a printer in office who has been super- 
seded, so far as the election of another would affect it, who has 
been rejected by the general assembly and another elected in 
his place. Under such circumstances, would any one maintain 
that the incumbent would hold over for two years or another 
full term? Would not every one say, that there was a vacan- 
cy, which it was the bounden duty of the executive to fill. Can 
any one read the statute and say that such was not the intent 
of the law-maker? What was the object in declaring the office 
of the printer elect vacant in such cases, but that the appoint-* 
ing power might interpose and fill it, the general assembly, if 
it was in session, the governor, if it was not? If, in such 
case, the governor appointed, there would be, at the time of 
making the appointment or filling the vacancy, an incumbent 
in the office, fully qualified to discharge its duties. If this is 
not so, then, if a public printer should be elected his own suc- 
cessor, he may fail to qualify, and if the general assembly, 
should it be in session, and should fail to make another elec- 
tion, he would hold over for the whole term, utterly refusing to 
qualify or give bond, in plain violation of the express terms of ' 
the statute. Can we believe the law ever contemplated such a 
state of things? It cannot be said that the case cannot hap- 
pen, as we are now considering one which arises from a failure 
of the general assembly to elect a printer, and it is a matter 
of history, that there was an omission to elect many other 
officers. 
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If I am right in what has been said, then, if there is an ab- 
surdity in maintaining that an office may be vacant, whilst it 
has an incumbent duly qualified to discharge its duties, that 
absurdity is a creature of the Jaw, and derives its existence 
from the statute book. It will not be contended, that the le- 
gislature cannot give words a signification variant from their 
literal import. Such instances are common, owing to the im- 
perfection of language. 

If, then, in the contemplation of this law, there may be a 
vacancy in the office, whilst it is actually filled, and if a fail- 
ure to qualify creates a vacancy, let us next inquire what dif- 
ference in principle there is, between a failure to qualify and 
an omission to make an election. If the law intends that a 
failure to qualify, from whatever cause it may proceed, shall 
create a vacancy, on what ground can it be maintained, that a 
failure to make an election is not also a vacancy within the 
meaning of the law. Now, if there can be a vacancy in the 
contemplation of this law, when an election has failed to effect 
its end, when it has proved unavailing, where is the principle 

ewhich forbids us from holding that the omission to make an 
election at all, is also a vacancy? What is the difference be- 
tween no election and an election which effects nothing? If a 
vacancy is caused by the one, why not by the other? Does not 
every consideration of policy which requires such a construc- 
tion in the one case equally require it in the other? The 
great principle which pervades our system of government is 
limited terms of office, and one motive to this is, that in offices 
requiring the security of official bonds, those bonds may, at 
stated periods, be renewed. The law considers that a bond, 
with an ascertained penalty, is sufficient to secure the faithful 
‘discharge of official duties for only a specified time. Should 
not that statute be unequivocal in its terms, that should drive 
the courts to the conclusion that the penalty, intended to cover 
one term of office, should be made to cover two, three or four 
of those terms ? When men go into bond for two years as sure- 
ties, they do not imagine that our laws are so defective as that 
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the tenure of the office and their liability may be continued in- 
definitely. But in addition to this consideration, we all know 
that the migratory habits of our people, render the frequent 
renewal of official bonds indispensably necessary for the pub- 
lic security. Look at bonds which have been executed any 
length of time with a number of sureties, and how many of 
them do we find that are scattered in the different states and 
territories of this Union? As to the question which was so 
ably argued respecting the liability of the securities after the 
expiration of the term for which they were bound, I do not feel 
that I am required to enter upon it for the purposes of this ar- 
gument. I will not forestall the judgment in that case. The 
argument for the sureties will be much stronger and more effec- 
tual, when made by themselves, in an action against them on 
their bond. But the very existence of a doubt in relation to 
this matter, should cause a court to be well satisfied, before it 
adopts a construction which may deprive the state of the se- 
curity which she requires of public officers. 

The following are some of the rules observed in the construc- 
tion of statutes: Whenever the intention of the makers of a 
statute can be discovered, it ought to be followed, with reason 
and discretion in its construction, although such construction 
seems contrary to the letter of it. A thing which is within the 
intention of the makers of a statute, is as much within the 
statute as if it were within the letter. A thing which is within 
the letter of a statute is not within the statute, unless it be 
within the intention of the makers. In order to form a right 
judgment whether a case be within the equity of a statute, it is 
a good way to suppose the law-maker present, and that you 
have asked him this question: Did you intend to comprehend 
this case? Then you must give yourself such an answer as 
you imagine he, being an upright and reasonable man, would 
have given. If this be that he meant to comprehend it, you 
may safely hold the case to be within the equity of the statute ; 
for while you do no more than he would have done, you do not 
act contrary to the statute, but in conformity thereto. Apply 









if 
i} 


= ae re ee 








JEFFERSON CITY. 





State v. Lusk. 





these rules to the case under consideration. The statute con- 
templates a vacancy in the office, although there is an incum- 
bent in it, for the reason that there has been a failure to quali- 
fy after an election. If there is a vacancy for this cause, the 
same reasons which induced the legislature to make a vacancy 
for failing to qualify, would operate to make them intend a va- 
cancy when there was no election. Put it to any legislator, he 
being an honest and upright man, whether, if there was a va- 
cancy in the one case, there should not be in the other? He 
would say, the vacancy was intended in the case of a failure 
to qualify, because the term would be ended for which the in- 
cumbent was elected ; because it was contemplated that every 
two years there should be a bond given, in the penalty of 
$10,000, which penalty was deemed sufficient only to cover 
that length of time; and because it would be unjust that the 
sureties should be held for a longer period than they expected 
when they entered into the bond. Now as the same reasons 
which operated to create a vacancy in that case, operate here, 
a vacancy must exist in the case of a failure to elect. 

The construction for which I contend is best for the interests 
of the state, it is consistent with the intention of the legisla- 
ture, and is calculated to secure the just accountability of pub- 
lic officers. The opposite construction has no support in rea- 
son, can only be maintained by an adherence to the letter of 
the law. It is a rule that, if the literal expressions of the law 
would lead to inconvenient consequences, such a construction 
should be given as to avoid such consequences, if, from the 
whole purview of the law and giving effect to the words used, it 
may fairly be done. It will be shown in the sequel, that my 
construction of the act gives effect to the words, ‘‘ and until 
his successor shall be elected and qualified.”? The construc- 
tion put upon this statute, must be the rule in all future cases, 
under similar circumstances. It must be attended with impor- 
tant consequences, as now, by law, all officers hold until their 
successors are appointed and qualified, and it is no answer to 
say that, if any inconvenience arises therefrom, the legislature 
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can obviate it. The principle will affect the interpretation of 
our constitution, which is beyond the reach of legislative ac- 
tion. 

In the consideration of this question, it should be borne in 
mind that, in order that there might be always some one who 
could fill vacancies in office, the constitution has given the gov- 
ernor, who is an officer authorized to act always end at any 
time during his continuance in office, power to fill all vacancies ; 
whilst the general assembly acts only at intervals, and is un- 
organized the greater portion of its time. The legislature, in the 
act under consideration, so far as it could, has conferred on the 
governor the power to fill vacancies in the office of public prin- 
ter, arising from death, resignation or any other cause. This is 
not a strife as to who shall exercise the power ; it is not wheth- 
er the executive, the legislature or the people should fill vacan- 
cies, as the power of the governor to fill them is unquestiona- 
ble; but the dispute is, whether a vacancy has occurred ; 
whether a state of facts existed which authorized the exercise 
of a power by the governor with which he was, bevond all 
question, vested. If he cannot, then under the law as it 
stands, the evil can never be remedied. but by the joint vote of 
the two houses, although the omission of those houses to do 
their duty, has given rise to this controversy. If this is so, 
then surely it must be admitted that the state of Missouri is in 
a strange state with regard to the office of public printer, with 
the only consolation that the mischief can be corrected by those 
who have refused to prevent it. Thus we are made to have an 
officer who was only elected for two years, and until his suc- 
cessor was qualified, and the penalty of whose bond was deem- 
ed by law only sufficient for two years, to continue in office the 
two years for which he was elected, and an indefinite length of 
time afterwards, without any additional security. 

It will be necessary to state the view I entertain, as to the 
meaning of those words in the statute, *‘ and until his succes- 
sor shall be elected and qualified,’? and to mention, as I con- 
ceive, the object and design of introducing them into the law 

23—vVOL. XVIII. 




































JEFFERSON CITY. 





State v. Lusk. 





under consideration. The same phrase occurs in the constitu- 
tion, in relation to some important offices ; and if it can be 
shown that, by the constitution of the state, there may be the 
absurdity of an office being vacant while it is filled with an 
incumbent lawfully qualified to discharge its duties, the views 
which I have advanced will receive some support from that in- 
strument. Life estates in offices are all now abolished in Mis- 
souri. Offices can only now be holden for stated periods. In 
most of the ministerial offices it was foreseen, that bonds, with 
security, would be required as a guaranty for the faithful dis- 
charge of the duties imposed by law. The appropriate time 
for executing such a bond would be at the beginning of the 
term of the office. A little foresight satisfied the framers of 
the constitution that, in all cases, one officer could not be im- 
mediately prepared to succeed another on the expiration of his 
term. A thousand casualties would prevent it. It was im- 
portant that there should be always some one in the offices to 
perform their duties, otherwise public and private interests 
might receive great prejudice. The time which would elapse 
from the expiration of the term of an office. until a successor 
could be qualified, could not well be limited. Sometimes it 
would be greater or Jess. Had a fixed time been prescribed, it 
must have been for the longest period that would have been 
reasonably required, and thus it would have been extended to 
cases that did not require it. The public interest, however, 
demanded that offices should be filled without intermission. 
Under these circumstances, the provision was introduced in the 
constitution, that an incumbent should hold his office for the 
term for which he was appointed, and until his successor was 
elected and qualified. These words, then, were designed for this 
exigency; to enable the incumbent to hoid over merely until 
his successor was qualified, not to alter or lengthen the speci- 
fied term, so as to prevent the office from being considered as 
expired or vacant for the purpose of putting another incumbent 
into it. Why should there be such particularity in limiting the 
term of offices, if it was intended that all should be rendered 
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uncertain again by the introduction of the phrase, ‘‘ until his 
successor shall be elected and qualified.” If it was designed 
that the term of an office should be until a successor was qual- 
ified, why not have omitted every thing relative to the precise 
length of it, and declared that, on a given day, and on the 
same dey, every two or four years thereafter, an election 
should be held for an officer, who should continue in office un- 
til his successor was elected and qualified. The opposite con- 
struction takes away all meaning from the clause fixing the 
term of the office. 

The third section of the fourth article of the constitution or- 
dains that the governor shall hold his office for four years, and 
until a successor be duly appointed and qualified. The six- 
teenth section of the same article declares, that when the office 
of governor shall become vacant by death, resignation, absence 
from the state, removal from office, refusal to qualify, im- 
peachment or otherwise, the lieutenant governor shall discharge 
the duties of the office. The seventeenth section of the same 
article prescribes, that, whenever the office of governor shall 
become vacant by death, resignation, removal from omee or 
otherwise, the lieutenant governor shall, as soon as may be, 
cause an election to be held to fill such vacancy. In these 
two sections, the word ‘‘ vacant” has precisely the same signi- 
fication, or rather it covers the same casualties creating a va- 
cancy, in the last as in the preceding section, as, it is obvious, 
that the vacancy referred to in the seventeenth section, is that 
to which reference is had in the sixteenth section. The only 
facts specified in the seventeenth section, as causing a vacancy, 
are death, resignation, removal from office. The facts speci- 
ed in the sixteenth section are death, resignation, absence from 
the state, removal from office, refusal to qualify, impeachment. 
Notwithstanding the facts specified in the sixteenth section are 
more numerous than those enumerated in the following one, 
yet the term ‘‘ vacant” has as comprehensive a signification in 
the one section as in the other. If this is so, then, by the words 
of the constitution, a refusal to qualify makes a vacancy in am 
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office. Then there may be a vacancy created by a refusal to 
qualify, although there is an incumbent in the office, duly com- 
petent to discharge its duties. Now suppose a successor is 
elected to a governor in office ; by the constitution, the incum- 
bent is to hold until his successor is appointed and qualified. 
Now if the governor elect should die before he qualifies, will 
not this create a vacancy which the constitution contemplates 
should be filled? This case is not within the letter or words of 
the constitution, yet no one would say, that it was not within 
the meaning of that instrument. If, in construing the word 
‘‘vacant” in the constitution, we are driven to comprehend 
cases not enumerated in it, and which contemplate that the 
office is full, what rule restrains us from pursuing a similar 
course in interpreting similar words in a statute. Should not 
statutes be construed in reference to the constitution of the 
state? If statutes in pari materza are to be construed in re- 
ference to each other, a stronger reason exists that they should 
be construed in reference to the constitution. 

Take the office of sheriff. The constitution ordains that the 
sheriffshall serve for two years, and until a successor be duly 
appointed and qualified ; that when vacancies happen in the 
office, they shall be filled by appointment of the governor. It 
will not be pretended, that the legislature can make any other 
act or omission a vacancy in an office, than that which was 
contemplated by the constitution. If the constitution prescribes 
what shall be a vacancy, the legislature cannot give the word a 
signification variant from that intended by the constitution. 
Now the act concerning the office of sheriff declares, that un- 
less he gives bond within fifteen days after the receipt of the 


_ certificate of his election or appointment, the office shall be 


deemed vacant. Here, then, is a legislative interpretation of 
the constitution, that a failure to qualify within a given time 
creates a vacancy in an office, although one is in it, discharging 
the duties under the clause in the constitution which authorizes 
a holding until a successor is duly elected and qualified. Thus, 
then, the constitution itself shows that there may be a vacancy 




















JULY TERM, 1853. 





State v. Lusk. 





in an office whilst there is an incumbent actually discharging 
its duties, and the legisiature has declared the same thing, and 
has sanctioned this construction by its own enactment. Now 
if, in the opinion of the framers of the constitution, in the 
opinion of the general assembly, there may be a vacancy in an 
office whilst one is discharging its duties under the clause in his 
appointment, ‘‘and until his successor shall be elected and 
qualified,” what should restrain a court from giving the same 
interpretation to the word, when every reason is in favor of 
such construction, and not a single well founded one exists 
against it? The only reason that can be given is, that zta lex 
scripta est, and in this case the answer to that argument is, 
qui haeret in litera, haeret in cortice. He who sticks to the 
letter, sticks to the bark, and never gets into the substance of 
things. Are we to have a new rule for construing statutes? 
Is their interpretation to be no longer a matter of understand- 
ing? Shall the inquiry be no longer, what is the sense of the 
law, but what is its letter? And if the letter does not suit the 
case, shall the party be dismissed, with the consolation, that it 
was the fault of the legislature that they did not word the law 
differently ? 

The bank charter provides, that the directors shall hold their 
offices for two years, and until their successors are elected and 
qualified; that if any vacancy exists in the office when the 
general assembly is not in session, it shall be supplied by the 
governor. ‘The last general assembly elected six directors, the 
number to which the branch bank at Fayette was entitled. 
Three of that number qualified, and the rest refused to serve. 
The general assembly failed to elect others. Now do the old 
directors hold over, or must the governor fill the vacancies? If 
the old directors hold over, which three of the six shall do if, 
for three of them have been superseded? Which three? Which 
three shall hold over? Here are but three offices and six offi- 
cers, how shall they be distributed among them? ‘The former 
directors hold over until their successors are elected and quali- 
fied. There is no vacancy, according to the argument. The 
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governor cannot fill it, for it is not empty, and if he has, the 
appointees are gnilty of usurpation of office in discharging its 
duties, and are at any moment subject to arrest for the offence. 
If these things are so, then the bank at Fayette must be shut 
up for the want of directors, for there is no power under the 
constitution and laws, according to the argument, by which 
the neglect of the general assembly can be obviated. The two 
houses will not appoint officers; the court says the governor 
cannot appoint them, and so between the two, the government of 
of the bank falls to the ground. 

The act of the 16th February, 1847, declares, that all offi- 
cers appointed by the authority of the laws of this state, shall 
hold their offices urtil their successors are appointed, commis- 
sioned and qualified. The law creating land offices in this 
state enacts, that the registers and receivers shall hold their 
offices for two years. Of course they now hold over until their 
successors are elected and qualified. Those officers are requir- 
ed to be elected by the general assembly. The registers give 
bond in the penalty of five thousand dollars, and the receivers 
in the penalty of twenty thousand dollars. The general assem - 
bly, at its last session, failed to elect any land officers. Should 
it be held that there can be no vacancy whilst the office has» 
some one to discharge its duties, although he is only holding 
until that some one can be appointed, what will be the conse- 
quence? ‘These officers hold over without renewing their bonds. 
Whether, under such circumstances, their sureties are bound, is 
made a question. The penalty is clearly made to cover double 
the time designed by law, if there should be no vacancy declar- 
ed. If the thought should steal into the minds of those officers 
- that their sureties are not bound, or could they be persuaded 
that there was a doubt about it, what an influence may it exert 
on their conduct? I cast no imputation on those officers. My 
remark is general, intended for poor fallen man, who is in- 
structed to pray for a deliverance from temptations. Most of 
those offices are where lands are now valuable and much sought 
after. Must it not be a matter of concern to the state, that 
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there should exist any doubt in relation to the duty of the ex- 
ecutive under such circumstances? And yet why stay his power 
of appointment—why hold his hands? What good is promo- 
ted? What object is obtained? If the general assembly wil- 
fully fails to do its duty, should not the state have some officer 
who will remedy the evil of their neglect? The constitution 
has declared that the governor shall fill all offices when they 
become vacant, and in the name of reason, why should not the 
failure of the general assembly to elect, be held to create a va- 
eancy? Is not the term expired for which the bond was sup- 
posed to be given? Did the securities expect to be bound for 
two terms, when they only entered into bond for one? Does it 
follow, that if a bond is good now, it will be good four years 
hereafter? The sureties may have gone away; they may have 
become insolvent; they may believe they are not bound for 
a longer time than one term, and may omit to take any steps 
under the statute concerning securities, for their relief. 

The curators of the State University hold their offices for a 
limited term, and until their successors are elected and quali- 
fied. ‘They are required to be elected by the general assembly. 
The last general assembly failed to elect any curators. They 
have since been appointed by the executive. Are his ap- 
pointees liable to indictment for usurpation of office? 

It seems strange to me that the case of the Commonwealth 
of Pennsylvania v. Hanky, (9 Penn. 518, ) should have been 
introduced into this controversy, and that too, as an authority. 
The syllabus of that case is this: The death of the person 
elected to fill the office of clerk of the Orphans’ Court, before 
he has qualified himself aceording to law, does not create a va- 
cancy, but the incumbent who is authorized to hold the office 
until his successor shall be qualified, holds over. The office in 
the case was an elective one. The incumbent who held over, 
had been elected by the people. The claimant of the office was 
appointed by the governor. So it was a strife whether the 
people’s incumbent or the governor’s appointee should prevail. 
The case is put upon the ground, that the primary object of the 
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framers of the amended constitution, was to diminish, as far as 
practicable, executive patronage; and there was also some- 
thing said about the absurdity of an office being vacant when 
it was full. We all know, that opinions are only addressed to, 
and prepared for the people of the state in which the opinions 
are given. Hence it happens, that there are frequently con- 
siderations operative in the formation of an opinion which are 
omitted to be stated by the judge, because he knows they are 
familiar to all those for whom his opinion was intended. Not 
so with those who live beyond the state, and who have no accu- 
rate acquaintance with its constitution and laws. This reflec- 
tion will restrain me from any remarks on this opinion. But 
it is strange that it should be brought into the courts of Mis- 
souri to influence the construction of her constitution and laws, 
when the opinion on its face professes to be influenced by an 
object which has nothing at all to do with this controversy. 
The strife in Pennsylvania was between the people and the gov- 
ernor ; whether an office filled by the people should ever be filled 
by the governor, so long as the incumbent elected by the peo- 
ple should continue in it. Here the question is, whether an 
office shall be filled, which the power authorized to fill it has 
has failed to do, and that power is not the people. Admit 
that our policy is to restrain executive patronage, is it in ac- 
cordance with that policy to take it from the executive and give 
it to the general assembly, and that too, when we see that body 
wilfully failing to discharge the duty claimed for it. Our 
policy is as hostile to legislative as to executive patronage. 
Experience has shown that appointments made by the executive 
will favorably compare with those made by the general assem- 
‘bly. Indeed, the sense of our people is with the former mode 
of appointment. Now, as to the absurdity of the thing, I will 
ask any candid mind to take our constitution and its amend- 
ments, and apply the principle above extracted from the case 
of Hanley to the office of governor ; to that of sheriff; to that 
of judge of the supreme court, and to what consequences will 
it lead? Iwill not use the term absurd, but I will say that 
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it will produce this consequence, that the people may vote a 
man out of office by the election of another, and yet, the per- 
son voted out, for whatever cause, however justifiable, may yet 
hold the office for another full term, if the person elected to 
succeed him dies before he qualifies. Now, I believe there is 
that spirit in the people of Missouri that, if they believed there 
was any such principle engrafted on their constitution, they 
would demand its repeal, and never rest contented until their 
demand was satisfied. 

Under the circumstances, it is not important that the objec- 
tions to Tredway’s qualification should be answered. Nor do 
I deem it necessary to answer the argument raised on the word 
‘* elected,” used in the act concerning the public printer. The 
constitution answers it very satisfactorily. 


—+20e + 


Butter, Appellant, vs. Barr e¢ al., Respondents. 


1. Under the act concerning “roads and highways,” (R. C. 1845,) an over- 
seer appointed to open a road cannot deviate from the route designated by 
the commissioners, against the consent of the owner over whose land the 
road passes. Where two objects, distant from each other, are marked by the 
commissioners, as designating the route of the road, the presumption is that 
the road is located on a straight line from one object to the other, if nothing 
appears to the contrary from their report or other official action. 

2. The testimony of the commissioners, after they have ceased to be such, is 
not admissible te vary the legal import of their report. 

3. County courts having jurisdiction of the subject matter of opening roads, 
the order appointing an overseer to open a road is sufficient to protect him 
from liability as a trespasser on account of irregularity in the proceedings 
previous to the order. 


Appeal from Daviess Circuit Court. 


This was an action of trespass for throwing down fences and 
destroying trees on plaintiffs land. The defendants justified 
by alleging that they did the acts complained of, in opening a 
public road which had been established by the Daviess county 
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court, after proceedings had in conformity to the act concern- 
ing ‘‘roads and highways,” (R. C. 1845;) that the plaintiff 
consented to the passage of the road over his land; that the 
defendant, Barr, acted as road overseer under an appointment 
by the county court, and the other defendants were hands al- 
lotted to him by the proper officer to work on the road. 

On the trial, the defendants, to show the establishment of 
the road, yave in evidence a record of the county court, em- 
bracing a petition for the opening of the road, the order ap- 
pointing three commissioners to view and mark out the same, 
the report of the commissioners, the order for the opening of 
the road, and the order appointing defendant, Barr, overseer, 
which last was as follows : 

‘* Ordered, That Andrew Barr be appointed overseer on 
county road, district No. 46, from the end of Stephen Noel’s 
lane to Moses Netherton’s.” 

The admission of this record in evidence was objected to, 
on the ground that the order did not show that Barr was ap- 
pointed overseer to cut out and open a road across plaintifi’s 
land, and also on the ground of alleged irregularities in the 
proceedings previous to the order. | 

In the report of the commissioners, the plaintiff was men- 
tioned as one of the owners over whose land the road was to 
pass, and as consenting thereto, but there was nothing in the 
report to show the precise location of the road across his land. 
It appeared in evidence that the commissioners marked a tree 
on each side of the plaintiff’s field, to designate the points 
of entrance and exit of the road, but made no marks within 
the field. The road, as opened by the defendants, ran through 
the field in a circuitous course, and not on a straight line from 
one tree to the other. The defendants proved by the testi- 
-mony of Brown, one of the commissioners, that the road, as 
opened, ran through the plaintiff’s field, about on the line on 
which the commissioners determined to locate it, which evi- 
dence was objected to by the plaintiff. 

The plaintiff, by way of rebutting evidence, produced the 
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original report of the commissioners, and offered to prove that 
the signature of Brown thereto was not written by him, but by 
another person, without authority from or consultation with 
him. This evidence was not admitted. 

The plaintiff, among other instructions, asked the following, 
which was refused: 

‘Tf the jury find that the viewers of the road mentioned in 
the answer marked certain trees on opposite sides of plaintiffs 
inclosure as being on the line of such road, and omitted to se- 
lect and lay out the route of such road between those trees, 
then, by law, the overseer was bound, in opening such road, 
to open the same on a straight line between such trees, and 
had no right to deviate from such line.” 

In lieu of the instructions asked by the plaintiff, the court 
gave the following : 

‘Tf the defendants, or any of them, in the alleged opening 
a road, pulled down more of the plaintift’s fence than was ne- 
cessary to open such road, or cut down or injured any fruit or 
shade trees of the plaintiff, not on the line of the said road, 
or opened the said road ona line not previously viewed out by 
the commissioners and established by the county court, without 
the consent of the plaintiff, as against such as thus acted, the 
jury will assess damages for all trespasses committed, either in 
pulling down more fence than was necessary in opening the 
road, or in cutting down any trees not in the line of the road, 
or in opening the road on a line different from that on which 
it was viewed and established, unless the plaintiff consented to 
such variation from the line of the road, as viewed and estab- 
lished.” 

The plaintiff took a nonsuit, and appeals to this court. 

Abell §& Stringfeliow, for appellant. 1. The defendants 
cannot justify under the order appointing Barr overseer, 
without showing that the previous proceedings were in strict 
conformity to law. No presumption is to be made in favor of 
the action of the court or commissioners. 1 Denio, 141, 158. 
8 Portcr, 99, 104. 6 Shep. 340. 16 Vt. Rep. 246. 5 
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Leigh, 612. 1 Mon. 57. 2. The report of the commission- 
ers did not show the route of the road by courses, distances or 
monuments. There was nothing to show that the commission- 
ers had viewed and marked out a road across the plaintiff’s 
field. It is the duty of the commissioners, and not of the 
overseer to view, mark and lay out the road. 38. If, however, 
marking the trees on each side of the field be held to imply a 
location of the road between the points, then it is clear that 
the road must run in a straight line from one to the other. 4. 
If it be admitted that, as a general principle, an officer can 
justify under an order regular on its face, yet, in this case, 
there was no order to open any road through plaintiff’s inclo- 
sure. He was not appointed overseer to open the road, as 
provided by the statute. His authority only extended to keep- 
ing open and in repair a road already opened. 5. It was com- 
petent for the plaintiff to dispute the regularity of the proceed- 
ings by evidence outside of the record. 


Scott, Judge, delivered the opinion of the court. 


1. The questions involved in this controversy, are new and 
of some importance. This judgment must be reversed, for the 
refusal of the court to give the instruction, to the effect, that 
the overseer, in opening a road, should follow the marked trees 
on the line of the road, and where two trees are marked on the 
line of a road, and nothing more appears from the report of 
the commissioners or otherwise, a straight line from one of these 
trees to the other, is the line of the road in contemplation of 
law. This was the turning point of the case, and the law 
should have been distinctly put to the jury. The instructions 
given in lieu of those asked, evaded this question. 

It must be obvious to all, that it would be unwise to trust 
an overseer of a road with the power to change its location at 
his discretion, against the will of the owner of the land over 
which the road passes. The public would frequently suffer, 
even if it could be done with the consent of the owner. When 
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we consider the mode pointed out by law, for viewing and 
locating roads, the qualifications of the commissioners, their 
number, we cannot for a moment suppose, that it was intended 
that their action should be changed or varied by a road over- 
seer. This officer may be wholly irresponsible, and yet, under 
such authority, influenced by malice or some worse motive, he 
may do a proprietor over whose land the road passes, a great 
injury. After the care taken to have a road located by com- 
missioners, it never was designed that an overseer should 
change its location to suit his notions of public utility. An 
owner of land may not object to the road as marked by the com- 
missioners, and yet would strenuously oppose a change made by 
the overseer, and under this power, there would be no mode of 
redress, whereas objections can be taken to the report of the 
viewers. There may arise difficulties from the vagueness of 
the report of the commissioners, in the application of this rule, 
but, like all other rules, it should have a reasonable and prac- 
tical application. Certainly it should have that degree of strin- 
gency which will restrain overseers from indulging their malice 
to the serious injury of those over whose land the road may 
pass. When two objects or trees on a line, distant from cach 
other, are designated or marked by the road commissioners, 
and nothing appears to the contrary from their report, the pre- 
sumption is, that the road, from the one object to the other, is 
located on a straight line. 

2. When the viewers have reported, and the road is ordered to 
be opened, they are then functz officio, and their opinions as to 
where the road should be, can avail nothing. ‘They cannot 
vary or change the legal import of their report by their parol 
testimony. They, like any other witness, may be examined to 
show that the road opened is on the line designated in the 
report. 

3. We know the looseness with which all the proceedings in 
relation to the surveying and opening of roads are conducted 
in our courts; indeed the members of those courts are not re- 
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quired to be skilled in the law, nor are they sought from the 
legal profession. ‘To apply to such proceedings the technical 
rules which, in some places, govern courts of limited jurisdic- 
tion, would put a stop to all road opening in this state. It 
would be great injustice to require a road overseer to ascertain 
whether all the steps, previous to his appointment, were regu- 
lar, and to hold him a trespasser in the event of their turning 
out to be otherwise. The employment is forced upon him un- 
der a penalty ; he receives no compensation ; under such cir- 
cumstances, whilst acting in good faith, the order appointing 
him should be a protection from all litigation, on the score of 
the courts having deviated from the law, asit clearly possessed 
jurisdiction of the subject matter. Frequently the roads are 
very loosely described in the orders appointing road overseers ; 
under such circumstances, evidence out of the record must be 
admissible to show for what districts they were appointed. 
The order appointing Barr road overseer for district No. 46, 
was a sufficient warrant in law to justify the opening, as well 
as the working or repairing of that district. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 


Dovatass, Appellant, vs. StepHEns, Respondent. 


1. A party cannot recover any damages caused by the wrongful act of another, 
which he might have averted at a trifling expense and by reasonable exer- 
tions. 

2. To make a master responsible for damages caused by his servant, it must be 
shown that they resulted from a wrongful act done by the command of the 
master, or from the negligence of the servant in transacting the business for 
which he was employed. 

3. Where a record purports only to give the substance of the evidence bearing 

on particular points, the judgment will not be reversed on the ground that 

there was no evidence upon which to base a particular instruction, unless the 
evidence bearing on that instruction is stated, or it appears affirmatively that 
none was given. 
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“ppeal from Boone Circuit Court. 


This was an action for damages to the goods of the plaintiff 
in the cellar of his store, alleged to have been caused by the 
obstruction of a sewer by the servants of the defendant. It 
appeared that the plaintiff had a store on the north side of 
Broadway, in the town of Columbia, and that the defendant had 
a store nearly opposite, on the south side of the street; that 
there was a public sewer, constructed by the municipal authori- 
ties, leading from the north to the south side of Broadway, 
through which the water flowed, and that there was a gutter 
running in front of the said house of the defendant from east 
to west on the south side of Broadway, which drained the water 
from the street and sidewalk, and emptied the same into said 
public sewer through an opening which was some ten or fifteen 
feet from the front door of the defendant’s house ; and that 
there was a private sewer leading from the cellar of plaintiffs 
store to the public sewer, which drained the water from the 
cellar. 

The record states that there was evidence conducing to show 
that on the evening of the day next preceding the day upon 
which the injury complained of was sustained, the clerks and 
servants of the defendant, while engaged in cleaning the store 
of defendant, and the sidewalk and street in front thereof, 
threw a mass of rubbish into the gutter and into the opening of 
the sewer, which was conducted into the sewer, and so ob- 
structed the passage of the water, as to cause it to flow back 
through plaintiff’s private sewer and fill his cellar with water, 
thereby. damaging his goods; that the water flowed into the 
plaintiff’s cellar during the night, and was not discovered by 
his clerks and servants until about daylight in the morning, and 
that the plaintiff was absent from home at the time; and that 
the cleaning away of the rubbish by defendant’s servants, was 
with his consent and by his direction. 

The record also states that the defendant gave evidence con- 
ducing to show that the damage was not caused by the acts of 
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the defendant’s servants, but by a heavy rain; also evidence 
conducing to show that the clerks of the plaintiff, after the dis- 
covery of the water in the cellar, failed to make proper efforts 
to save the plaintiff’s goods from damage, and that if they had 
made such efforts, the plaintiff would have sustained no loss or 
damage by reason of the flowing of the water into his cellar, 
which last evidence was objected to by the plaintiff, but admit- 
ted by the court. 

The court instructed the jury to find for the defendant, un- 
less they believed the damage complained of resulted from the 
acts of his servants, and refused to instruct the jury, as asked 
by plaintiff, to disregard the evidence in relation to the want of 
proper effort on the part of plaintiff’s servants to prevent the 
damage. 

At the instance of the plaintiff, the jury were instructed that, 
if they believed the damage complained of was caused by the 
acts of the servants of the defendant, done while engaged in 
the business of the defendant, the presumption was that they 
were done with his consent. 

At the instance of the defendant, the court gave the follow- 
ing among other instructions : 

‘¢The defendant is not liable for the wilful and intentional 
wrongs committed by his clerks, unless said acts were by his 
direction.” 

There was a verdict and judgment for the defendant, and the 
plaintiff appealed to this court. 

P. R. Hayden, for appellant. 1. Evidence to show that 
the plaintiffs servants, by diligent efforts, might have averted 
the damage caused by the wrongful acts of the defendant’s 
servants, was inadmissible. They were not employed by the 

plaintiff to guard and preserve his property from destruction 
by the wrongful acts of others, and the defendant cannot claim 
any exemption from liability, on the ground that they did not 
leave the business for which their master employed them. If 
it were otherwise, a man might wound his neighbor’s slave, and 
then point out the injury thus inflicted to the owner or his ser- 
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vants, and demand of him or them to proceed diligently and 
actively, in the application of appropriate remedies, and if they 
failed, claim exemption from legal responsibility. 2. The de- 
fendant is liable for the wrongful acts of his servants, while 
they were engaged in his business, even though the wrongful 
acts complained of were done wilfully and intentionally, and 
without the express direction of the defendant. 

Leonard, for respondent. 1. Every cne is liable for the 
injuries occasioned by the negligence of his servants in trans- 
acting his business, but not for their wilful and intentional 
wrongs, and to this effect the court instructed the jury. 2. 
It is an established principle that, in actions for injuries result- 
ing from negligence, the plaintiff cannot recover, if his own 
negligence is at all instrumental in producing the injury ; and, 
upon the same principle, where there is no intentional wrong, 
whatever damage results from the want of improper care, on 
the part of the plaintiff, or of those in charge of his property, 
ought not to be charged to the defendant in the assessment of 
damages ; and, under this view of the law, the contested evi- 
dence given by the defendant was received, and two of the 
plaintiff’s instructions properly rejected. Butterfield v. For- 
rester, 11 East. 60. Hartfield v. Roper, 21 Wend. 619. 
Parker v. Adams, 12 Met. 416. 38. The jury having found 
that the defendant did not cause the obstruction complained of, 
errors of the court, in the admission of evidence to regulate the 
amount of damages, or in the direction to the jury as to the 
proper measure of damages, are now immaterial, and not hav- 
ing been acted on by the jury, furnish no grounds for the re- 
versal of the judgment. New Code of Procedure, section 17, 
article 19. 


Scott, Judge, delivered the opinion of the court. 


1. There are but two questions involved in this controversy, 
which are deemed of any consequence. The first is, whether, 
in case of a tort, if the injured party can protect himself from 
24—vOL. XVIII. 
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damage, at a trifling expense, or by any reasonable exertions, 
he is bound to do so? It is not maintained, that the want of 
diligence in the person injured, will take away his right of action 
for the wrong, but that the rule only extends to such damages 
as might have been prevented by the reasonable exertions of 
the party complaining. For the direct and consequential dam- 
ages caused by an injury, the party committing it is responsi- 
ble, but not for remote, speculative and contingent consequen- 
ces, which he might have easily averted by his own exertions. 
The law will not reward a man for the indulgence of his malice. 
If a party sustaining an injury by the act of another, can pro- 
tect himself at a trifling expense, or with reasonable exertions, 
from the consequences, he fails in social duty if he omits to do 
so, regardless of the increased amount of damages for which 
he may intend to hold the other party liable. This case is put 
in the books: Suppose a man should enter his neighbor’s field 
unlawfully, and leave the gate open; if, before the owner 
knows it, cattle enter and destroy the crop, the trespasser is 
responsible. But if the owner sees the gate open, and passes 
it frequently, and wilfully and obstinately, or through gross 
negligence, leaves it open and cattle get in, it is his own folly. 
So, if one throw a stone and break a window, the cost of re- 
pairing the window is the ordinary measure of damage. But 
if the owner suffers the window to remain without repairing a 
great length of time after notice of the fact, and his furniture 
and pictures and other valuable articles sustain damage, or the 
rain beats in and rots the window, this damage would be too 
yemote. Greenleaf says, that in all cases of breach of con- 
tract, if the party injured can protect himself from damage at 
a trifling expense or by any reasonable exertions, he is bound 
to do so. He can charge the delinquent party only for such 
damages as, by reasonable endeavors and expense, he could 
not prevent. The same doctrine is equally applicable in cases 
of trespass. 2 vol., sec. 261, and note. 

2. In the consideration of the question, as to the liability of 
the master for the injuries caused by his servant, the cases in 
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which the wrong has been done by the command of the master, 
must be distinguished from those in which there is no command. 
Where a master commands a thing to be done, and an injury 
results from the want of care in the servant whilst performing 
the order, the master is liable in trespass. The employer is 
responsible in this form of action for the conduct of his ser- 
vant, whom he has expressly commanded or procured to do the 
act, though he was not present at the time of the trespass ; or 
if he has assented to a trespass, committed for his use and 
benefit, though not privy at the time the act was done. A bare 
subsequent ratification will not operate to make the master a 
trespasser. &In the absence of the proof of any command to 
do the unlawful act, the master is not liable in trespass as 
principal ; for the only act of the master is the employment of 
the servant, from which no immediate prejudice can arise to 
any one, and the only authority presumed by the law to be 
vested by the master in his servant, is an authority to do all. 
lawful acts belonging to his employment.) 

But, although a master is not liable in trespass, as princi- 
pal, for the unlawful and directly injurious act of his servant, 
unless he has commanded it, yet he is responsible for conse- 
quential damages, where, by the negligence and carelessness of 
the servant, in doing the business of his employer, another re- 
ceives an injury for which the servant would himself be liable ° 
in an action of trespass. {To make the master liable for con- 
sequential damages, resulting from the trespass of the servant,. 
it must appear, that the servant was in the course of his em- 
ployment, and that, by an injudicious, negligent or unskilful 
act, done in furtherance of his master’s business, the injury , 
resulted to the plaintiff. But if the servant wilfully, and to 
effect some design of his own, does an injury to another, the 
master will not be liable ; otherwise it would be in the power 
of every servant to subject his master to what actions or pen- 
alties he pleases.) The business of life requires the employ- 
ment of servants or agents, and to hold that masters are liable 
for their wilful and wanton acts, would be placing every employ- 
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er entirely at the mercy of those whom he might engage in his 
service. Such a principle would greatly impede, if not wholly 
prevent, commercial intercourse between man and man. The 
rule of law is correctly laid down by Blackstone, (1 Com. 
429.) If a servant, by his negligence, does any damage to a 
stranger, the master shall answer for his neglect, but the dam- 
age must be done whilst he is actually employed in his mas- 
ter’s service; otherwise the servant shall answer for his own 
misbehavior. Price vy. Thornton, 10 Mo. Rep. Gregory v. 
Piper, 17 Eng. Com. Law, 454. Croft v. Alison, 6 Eng. 
Com. Law, 528. Foster v. The Essex Bank of Mass., 
17 Mass. 508-9. McManus v. Crockett, 1 East, 106. 2 
Kent, 259. 

3. As to the point that there was no evidence that sustained 
the instruction relative to the liability of masters for wilful and 
intentional wrongs by servants, it must be answered, that the 
record does not raise the question. The record only shows 
that evidence on pafticular points was given. The evidence 
on this point should have been stated. If there was none, that 
fact should have appeared. ‘The presumption is that the judg- 
ment below is correct, and he who would reverse it, must, by 
his record, show that error has been committed. The other 
judges concurring, the judgment is affirmed. 


Hovss, Plaintiff in Error, vs. MarsHaui, Defendant in Error. 


1. In an action on notes given for the purchase money of land bought by de- 
fendant of plaintiff, the defendant may recoup the damages sustained by 
him, by reason of the false and fraudulent representations of the plaintiff, 
as to the quality and advantages of the land. 


Appeal from Audrain Circuit Court. 


This was a suit commenced in the Audrain Circuit Court, on 
two bonds for the direct payment of the sum of $350 each, by 
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William House, the obligee, against William Marshall, the ob- 
ligor. The defendant, in his answer, set up as a bar to a re- 
covery on the bonds, that they were given in part payment for 
a tract of land of about 190 acres, in Audrain county, Mis- 
souri, and that, at the time of the purchase, plaintiff made 
false and fraudulent representations to him, concerning the 
quality, natural advantages and improvements of the land, and 
its contiguity to vacant land, by reason of which, he had sus- 
tained damages to the amount of eight hundred dollars. 

At the trial, it appeared in evidence, that the defendant, be- 
ing desirous of removing to Missouri, met with the plaintiff in 
Kentucky, and after some negotiation, contracted to purchase 
of him a farm, which he had recently lived on, in Audrain 
county, Missouri, at the price of $1200, of which $500 were 
paid down, and for the balance, the bonds sued on were execu- 
ted; that defendant had no opportunity to look at the land, 
but in making the purchase, relied entirely on the representa- 
tions of the plaintiff; that a deed was executed, and in the fall 
of 1845, defendant moved to Missouri and entered on the land 
and had remained in possession of it ever since, up to the trial, 
exercising ownership over it, and that he had made valuable 
improvements upon it. Evidence was also offered to show that 
the representations made by the plaintiff, at the time of the 
purchase, were of the character charged in the answer. 

There was no proof that defendant had ever offered to re- 
scind the contract or notified the plaintiff that his representa- 
tions, as to the character of the land, were false. 

Plaintiff asked the court to give to the jury the following 
instructions : 

1. Although the jury may find, that plaintiff made to de- 
fendant false representations, in regard to the situation, quali- 
ty and improvements of said land, yet if they further find 
that he took possession of the same, in the fall of 1845, as 
stated by the witnesses, and has occupied and exercised owner- 
ship over it till this time, and making thereon valuable im- 
provements, and further find, that he has not offered to rescind 
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the contract, the jury may presume from these facts, that he 
affirmed the contract, and waived his right to any deduction, 
on account of such false representations. 

2. There is no evidence before the jury that defendant offer- 
ed to rescind the contract. 

3. Although the jury may find that plaintiff made to defend- 
ant false representations, in regard to the situation, quality and 
improvements of said land, yet, if they further find, that he 
took possession of the same in the fall of 1845, as stated by the 
witnesses, and has occupied it till this time, making thereon 
valuable improvements, and further find that he has not offered 
to rescind the contract, they ought to find for plaintiff the 
amount of said notes. 

4. That, in this case, the jury cannot take into considera- 
tion the fact that the land adjoining the land sold by plaintiff 
to defendant was not vacant and subject to private entry. 

5. The plaintiff is entitled to recover the amount due on said 
notes, unless the jury find that the plaintiff made false repre- 
sentations in regard to the quality, improvements and natural 
advantages of said land, and if they find that he made such 
representations, then the jury can only deduct from the amount 
of said notes, the value of the injury sustained by defendant, 
on account of such false representations. 

All these instructions were refused by the court, to which 
refusal the plaintiff excepted. 

There being a verdict and judgment for the defendant, the 
plaintiff brings the case to this court by writ of error. 

Hardin, for plaintiff in error. 1. An instruction presenting 
facts fairly to the jury for their consideration, ought to be given. 
Fine v. Rogers, 15 Mo. 321. If there were facts from which 
the jury might believe that defendant had not relied upon the 
representations of plaintiff in making the purchase, or if he 
had, but had waived his advantages and affirmed the contract, 
it was highly necessary that the court should so inform the 
jury. This was the object of the first, second and third in- 
structions. 2 Kent, 79, 80. Hoggins v. Becraft, 1 Dana, 
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30. Holbrook v. Burt, 22 Pick., 546. 2. Whether repre- 
sentations are material or not, is a question of law, and for 
this reason, the fourth instruction should have been given. 3. 
The fifth instruction ought to have been given. A reduction 
of the amount claimed by plaintiff was the sole object of the 
defence; and the court should have directed the rule for the 
finding of the verdict. Holbrook v. Burt, 22 Pick., 546. 
Perley v. Balch, 23 Pick., 283. 12 Wheat. 183. 7 Mo. 
Rep. 480. Wade v. Scott, T Mo. Rep. 509. 

Howell, for defendant in error. 1. There was no evidence 
on which to base the first instruction. The defendant having 
moved his family to Missouri, relying exciusively upon the re- 
presentations of plaintiff, took possession of the farm from 
the necessity of the case. 2. The defendant was not bound to 
follow the plaintiff to Kentucky to rescind the contract, but 
might obtain redress by the defence set up in this suit. R. C. 
832, tit. ** Practice at Law.”? 2 Kent’s Com. 470, and notes. 
22 Pick., 510. 8 Wend. 109. 3 Hill, (N. Y.) 171. 11 
Johns. 50. 15 Wend. 351-7. 14 ib. 199-200. 4 Mills’ 
Louisiana Rep. 847. 2 Hill (S. C.) Rep. 657. 13 Johns., 
301. Therefore, the second and third instructions asked were 
properly refused. 38. The fourth and fifth instructions asked 
were wrong. See 13 Johns. Rep. 395, which is expressly 
to the point, that the defendant is entitled to damages for a 
false representation of the external advantages of the land, 
although a deed passed. 





RYLAND, Judge, delivered the opinion of the court. 


The points requiring the consideration of this court, arise 
from the refusal of the Circuit Court to give to the jury the 
instructions which the plaintiff asked. The action is founded 
on two promissory notes, for three hundred and fifty dollars 
each; one due and payable in two years, the other in four 
years after date, and dated 4th of October, 1845. The notes, 
upon their face, expressly purport to be for the balance of the 
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purchase money of a tract of land in the state of Missouri, 
bought of the plaintiff by the defendant. 

It appears that the defendant, at the time of the purchase of 
the land, was residing in the state of Indiana; that he had 
never been in Missouri, and that he relied upon the represen- 
tations of value and condition of the land, improvements there- 
on, and situation thereof, made by the plaintiff to him at the 
time of purchase. The plaintiff was living in the state of 
Kentucky at the time of the sale of the land, and the sale was 
made in Kentucky. Shortly after the purchase of the land, 
the defendant moved out to Missouri and took possession of the 
land, made valuable improvements on it, and still remains in 
possession thereof, living on it. At the time of the purchase, 
he paid five hundred dollars, part of the consideration money, 
the price agreed upon being twelve hundred dollars: the two 
notes for the balance were given. At and during the treaty 
for the sale of this land, the defendant alleges, that the plain- 
tiff made many false and fraudulent representations in re- 
gard to the soil, improvements, quantity of land under cul- 
tivation, springs, orchard, &c., and in his answer sets up the 
injury and damages sustained by him, by reason of the false 
and fraudulent representations, as a defence. 

1. Upon this state of facts, then, the court below did not 
err in refusing the first instruction asked for, as above set 
forth, by the plaintiff. If the defendant, instead of asking to 
recoup the damages which he had sustained by the deceit and 
fraud practiced on him by the plaintiff, as he alleges, had 
sought to rescind the contract, then the principle set forth in 
the above instruction would have-been properly invoked. But 

. here the defendant does not wish to rescind the contract: he 
asks to be allowed to recoup the amount of injury and damages: 
sustained by him, by reason of the deceit put on him by the 
plaintiff. The second and third instructions were asked, in or- 
der to carry out the first, and, in our opinion of the law, were 
properly refused. The fourth instruction involved the right of 
the defendant to set up the injury he had sustained, by the 





epee ees 


H 
Hee 
tin 
18 
iin 
8 
17 
| 
ea | 
" 
ae | 
a 
+ 
: 
| 
i 
4 
Hy 
' 





ae ae GAT Oe AT ARS Oe ON OO Te 





JULY TERM, 1853. 





House v. Marshall. 





false and fraudulent representations of the plaintiff, by way of 
recoupment of damages. 

In our opinion, there is no necessity to compel the defendant 
to resort to his cross action, when he can obtain all that the law 
allows him, by way of recoupment of the damages which he has 
sustained, by reason of the plaintiff’s fraud in the transaction 
which gives rise to the suit. In this case, the defendant hav- 
ing set up the improper acts of the plaintiff constituting the 
defence, there was no notice required to be given to the plain- 
tiff before the defendant could prove his defence ; and the prin- 
ciples heretofore decided by this court, in the case of Wade v. 
Scott, T Mo. Rep. 509, fully sustain the Circuit Court in his 
action in refusing to give the fourth instruction. 

In 1 Story’s Eq., 201 and 202, it is stated that, ‘‘ where the 
party, intentionally or by design, misrepresents a material fact, 
or produces a false impression in order to mislead another, or 
to entrap or cheat him, or to obtain an undue advantage of 
him, in every such case, there is a positive fraud, in the truest 
sense of the term; there is an evil act, with an evil intent: 
dolum malum ad circumveniendum, and the misrepresenta- 
tion may be as well by deeds or acts, as by words—by artifices 
to mislead, as well as by positive assertions.” 

In 1 Maddock’s Chancery, 208, it is said, ‘‘if, indeed, 
man upon a treaty for any contract, make a false representa- 
tion, whether knowingly or not, by means of which he puts 
the party bargaining under a mistake upon the terms of the 
bargain, it is a fraud, and relievable at equity.” ‘‘ No doubt, 
by a representation, a party may bind himself just as much as 
by an express covenant. If, knowingly, he represents what is 
not true, no doubt he is bound. If, without knowing that it is 
not true, he takes upon himself to make a representation to an- 
other, upon the faith of which that other acts, no doubt he is 
bound, though his mistake was perfectly innocent.” Aznsiie 
v. Medlicot, 9 Ves. 21. The misrepresentation must be of 
something material, constituting an inducement or motive to 
act, or omission of the other, and by which he is actually mis- 
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led to his injury. ‘‘It is an ancient and well established 
principle that, whenever suppressto vert or suggestio falst 
occur, and more especially both together, they afford a suffi- 
cient ground to set aside any release or conveyance.” 

Applying these general principles to the case before us, and 
we cannot, under our present practice, see what is to prevent 
the defendant from setting up the false and fraudulent repre- 
sentations, (as he alleges, ) in order to lessen the amount which 
the plaintiff claims of him. It is clear, that the defendant, 
relying upon the representations made to him by the plaintiff, 
purchased the land; the plaintiff had moved from Missouri to 
Kentucky, leaving the land; he knew its value, its improve- 
ments, its condition in regard to water, contiguity to vacant 
prairie land, &c. Now, the falsity of these representations 
was an injury to the defendant, and he had a right to recoup the 
damages sustained by him from these misrepresentations, and 
have a deduction from the plaintiff’s demand to the extent of 
those damages. 

The fifth instruction should have been given, or the principle 
of law contained in it should have been laid before the jury to 
direct them in their verdict. 

If the amount of the injury sustained by the defendant, by 
reason of the false representations of the plaintiff, was less 
than the plaintiff’s demand upon the notes, then the plaintiff 
should recover for the difference ; if equal, or more than plain- 
tiff?s demand, then the jury should find for the defendant. 

There is error, then, in the court below, in refusing to give 
the fifth instruction, as prayed for by the plaintiff ; and for this 
error, its judgment must be reversed and the cause remanded. 

The other judges concurring, the same is done accordingly. 
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Brown’s ADMINISTRATOR, Plaintiff in Error, vs. FINLey, 
Defendant in Error. 


1. If an administrator could maintain an action for the recovery of personal 
property held under a conveyance from his intestate, which was void as to 
creditors, a demand would first be necessary. 

2. An administrator cannot impeach a voluntary conveyance of his intestate 
for fraud as to creditors, although the estate may be insolvent. 


Error to Saline Circuit Court. 


Napton, for plaintiff in error. 1. No demand was neces- 
sary. Therule is, that no demand is necessary where the de- 
fendant’s possession or detainer is wrongful as against the 
party suing, or, where there is an assertion of right hostile to 
the plaintiff’s claim. Jones v. Henry & Boggs, 3 Litt. 50. 
Boggess v. Boggess, 6 Munf. 486. 2 Haywood (N. C.) 
136. Ib. 186. Selwyn’s N. P., tit. ‘* Detinue, Replevin.” 
1 Bibb, 189. If the Circuit Court decided correctly in per- 
mitting the administrator, under the circumstances proved, to 
stand in the shoes of the creditors, it is plain, that guoad the 
creditors and their representative, the plaintiff, the possession 
of the defendant was wrongful, if the conveyance was fraudu- 
lent, and in that view of the case, no demand was necessary. 
The decision of the court that the administrator, representing 
the creditors, was at liberty to attack the supposed gift for 
fraud, was inconsistent with the decision that a demand was 
necessary. The doctrine of demand, restricted as it always 
was under the common law to cases where some sort of trust, 
confidence or privity existed between plaintiff and defendant, 
and therefore not applicable to either branch of this case, is 
one of those absurdities which marred the general excellence of 
the system and tended to bring it into disrepute. It grew out 
of a fancied necessity, of adhering so closely to uniformity as 
to sacrifice good sense and natural equity. A judgment car- 
ried with it costs, and therefore a plaintiff was denied an ad- 
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mitted right, because the courts could not give him a judgment, 
to which he was entitled, without also giving him costs, to which 
he was not entitled. The manifest dictate of justice, in such 
cases, is, to give the plaintiff judgment, but compel him to pay 
the costs. It is submitted, that under the present code of prac- 
tice, such a point cannot be raised, at the close of a contested 
case, where neither the plaintiff, in his petition, nor the defend- 
ant, in his answer, has said one word about it. Code of 1849, 
art. 6. To require a demand would defeat the very purpose of 
the suit, which itself implies a suspicion of fraud. 2. The court 
had no right to tell the jury there was no evidence of a demand, 
as, though there was no direct evidence, there was enough to 
satisfy a jury that there had been a demand. 38. The Circuit 
Court decided correctly, in allowing the administrator to attack 
the alleged gift for fraud. The contrary rule is based on the 
idea that the administrator represents the interests of the in- 
testate, and cannot impeach his voluntary conveyance, because 
the intestate himself could not have done so. The reason 
ceasing, the rule ought to cease. When the administrator 
shows, as in this case, that the estate is totally insolvent, then, 
under our system, he really represents the creditors and not 
the distributees. Why should a creditor be compelled or even 
permitted to resort to his suit at law against the person in pos- 
session, under a fictitious assumption that he is an executor de 
son tort, or to a bill in equity, when the whole matter can be 
fairly investigated in an action like the present, and all! the 
creditors participate pro rata in the benefits, in accordance 
with the true spirit and intent of our administration laws ? This 
point, however, does not affect the judgment of nonsuit. 
Adams and Hayden, for respondent. 1. An administra- 
tor, in a suit at law, cannot impeach a gift made by his intes- 
tate for fraud as against creditors. Hawes v. Leader, Cro. 
Jac. 270. §. C. Yelv. 196. 1 Brownl. 111. 4 Randolph, 
368. 1 Brockenbrough, 501-507. Osborne v. Moss, 7 J. 
R. 161. 6 Harris & John. 61. 1 Vermont, 91. 8 B. Mon- 
roe, 81. 15 Ohio, 517-526. 7 Humphreys, 415. 3 Iredell’s 
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Eq. 246. 1 Amer. Lead. Cases, 74. The administrator is 
not bound to take possession of or retain such property. 
Overton’s (Tenn. ) Rep. 300-304. The creditors have their 
remedy independently of the administration. A fraudulent 
donee is liable as executor de son ¢ort, or the creditors may 
set aside the gift in equity. An administrator can in no sense 
be said to be the representative of the creditors. When does 
he become so? Does his right to sue depend upon the sol- 
vency or insolvency of the estate? If so, his right of action 
would have to abide the action of creditors in presenting their 
demands. The estate might not prove insolvent until the 
last year of the administration, and in the mean time, the 
fraudulent donee might have disposed of the property or be- 
come insolvent. The position of the administrator is antag- 
onistic to that of the creditors, from the time he enters on his 
duties until he closes his administration. He stands in the 
place of the intestate and contests their claims. 2. A demand 


was clearly necessary. 1 Chitty’s Plead. 180. 


GAMBLE, Judge, delivered the opinion’of the court. 


The plaintiff claims to recover the possession of the slaves 
as a part of the estate of his intestate, wrongfully withheld 
from him by the defendant. The defendant, who is the hus- 
band of the intestate’s daughter, claims the slaves as a gift to 
his‘wife by her father in his life-time. The plaintiff denies the 
right of the defendant under the alleged gift, on the ground 
that the intestate, at the time of making it, was largely indebt- 
ed; that many of those debts still exist, and that, at his death, 
his estate was insolvent. 

The Circuit Court allowed the plaintiff to impeach the gift 
made by his intestate, on the ground that he was then indebted, 
and that the gift was, as against the creditors, void ; but, at 
the same time, nonsuited the plaintiff, because no demand of 
the property had been made before the commencement of the 
action. 
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1. It is argued that, as the Circuit Court allowed the plain- 
tiff to impeach the gift as void, so far as it affected creditors, 
it was erroneous to require a demand. But it is clear, that 
the possession of the donee was a rightful possession as against 
the plaintiff, even under the views of law entertained by the 
Circuit Court, unless the property given was necessary for the 
payment of debts. The ground upon which the action is put 
is, that there are debts of the intestate which existed at the time 
the gift was made, and which cannot be satisfied without the 
application of the property to that purpose. If a gift was 
made by the intestate in his life to his daughter, her posses- 
sion of the property given was not wrongful as against him, nor 
did it become wrongful by his death, whatever might be the 
condition of his estate. Unless there was some act done to 
make the continuance of her possession wrongful, the present 
action, which is for the recovery of the specific property, can- 
not be maintained. It was necessary in the present case that a 
demand should have been made. 1 Chitty, 180. 

2. The question, however, of chief interest to the parties is, 
whether an administrator, as the representative of the credi- 
tors of an insolvent estate, can recover personal property which 
has been disposed of by the intestate under such circumstances, 
that the creditors are still entitled to claim that it shall be applied 
to the satisfaction of their debts. Every person is familiar with 
the law that a conveyance of property may be void as against 
creditors, while it is valid between the parties and their repre- 
sentatives. A donor cannot avoid a gift on the ground that it 
was made to defraud creditors, nor can his administrator be 
allowed to impeach it on that ground, where there is no deficien- 
cy of assets to satisfy the debts. Does the insolvency of the 
estate authorize the administrator to claim the property against 
the act of his intestate? The creditors have their own rem- 
edies to subject the property to the satisfaction of their 
debts. At common law, the fraudulent donee might be treated 
as executor de son tort. Osborne v. Moss, 7 John. Rep. 
161. Dorsey vy. Smithson, 6 Harr. & John. 61. The cred- 
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itors are entitled, in a court of equity, to a decree, subjecting 
the property to their debts. . 

It has been held in Massachusetts that, under the provisions 
of their administration law, the administrator, as the repre- 
sentative of the creditors, may claim property against the 
fraudulent conveyance of his intestate. Gibbons v. Peeler, 
8 Pick. 254. Holland v. Cruft, 20 Pick. 321. And in New 
York, particular provisions of their administration laws are 
made to authorize the like claim. Babcock v. Booth, 2 Hill, 
185. So also in Connecticut, the administrator is permitted 
to recover against the fraudulent conveyance of his intestate. 
But in those states, the right to maintain an action against the 
fraudulent grantee of the intestate, is put upon the ground of 
peculiar provisions in their own statutes. In Pennsylvania 
there are decisions which seem to rest upon broader ground, 
and allow a recovery by an administrator, where the estate is 
insolvent, because the administrator is, in such case, the repre- 
sentative of the creditors, and not of the intestate. Buehler 
v. Gloniger, 2 Watts, 226. Stewart v. Kearney, 6 Watts, 
453. 

The point is not before us in the present case, so as to make 
its determination necessary, as it was decided in favor of the 
present plaintiff in error in the court below, and therefore we 
cannot do more than intimate our opinion uponit. Although we 
are not apprised of any of the earlier cases in this court, in 
which it was decided, there are two unpublished decisions, in 
which it was considered and an opinion intimated. They are, 
McLaughlin v. McLaughlin, (16 Mo. R.,) and Caldwell v. 
Bower et al., (17 Mo. R.) In both those cases, the opinion 
was entertained, although we cannot say with what strength it 
was expressed, (as we have not access to the opinions deliver- 
ed, ) that the administrator would not be permitted to allege the 
fraud of his intestate as a ground of his recovery. This opinion 
appeared then, as it does now, to be most in accordance with 
the principles and analogies of the law. We cannot discover 
the principle upon which an administrator’s right to sue for 
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property which his intestate has fraudulently conveyed, shall 
be made to depend upon the results of the administration, in 
the allowance of demands against the estate, and the collection 
of sufficient assets to pay them. It is admitted on all hands 
that, if there are sufficient assets to pay the debts, the admin- 
istratior cannot recover. The sufficiency of the assets may 
only be determinable after the administration has progressed 
for years; and, during all that time, he is considered, as to 
this question, as the representative of the intestate and not 
entitled to sue ; but if the balance turns up against the estate, 
he becomes the representive of the creditors, entitled to assert 
the fraud of his intestate. If such was the result of any pro- 
vision in our statute, we would carry it into effect ; but as there 
is no provision that changes the relation of the administrator, 
as it anciently existed, we do not feel authorized to make the 
change by the action of this court. 

The judgment is, with the concurrence of the other judges, 
affirmed. 


FREELAND, Appellant, vs. Witson ef a/., Respondents. 


1. An administrator who has been ordered by a county or probate court to 
pay over to the distributees of the estate cannot, under ordinary circumstan- 
ces, maintain a bill of interpleader against those claiming the benefit of. the 
order. The order is conclusive unless appealed from; if it is general, not 
naming the distributees, the administrator may obtain a specific order. 

2. A bill of interpleader may be maintained against non-residents, under cir- 
cumstances otherwise appropriate. 


Appeal from Callaway Circuit Court. 


This was a petition in the nature of a bill of interpleader, 
filed by Joseph Freeland, administrator of the estate of Jacob 
Freeland, against Robert J. Wilson and Martha Ann Wilson, 
who claimed to be two of the distributees of said estate. The 
petition stated that the plaintiff, as administrator, had been 
ordered by the Callaway county court to pay to the distribu- 
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tees of said estate, the heirs and legal representatives of said 
Jacob Freeland, a certain specified sum, and that he had com- 
plied with the order, so far as it was safe for him to do so; 
that there was due to the heirs of Joseph J. Wilson, deceased, 
the sum of seven hundred dollars, one half of which sum he had 
paid to the defendant, Robert J. Wilson, the son of said Jo- 
seph J., by his first marriage, and the other half of which was 
claimed for Martha Ann, as a child of said Joseph J., by his 
second marriage ; and that the said Robert J. claimed the whole 
amount of the seven hundred dollars, on the ground that the 
second marriage of said Joseph J. was illegal and void. The 
order of the county court was not set out, nor did its terms ap- 
pear from the petition, otherwise than as above stated. The 
petition was accompanied by an affidavit that the defendants 
were non-residents, and there was an order of publication. At 
the return term, the defendant, Martha Ann, answered by her 
guardian ; the other defendant did not appear. The court dis- 
missed the suit, assigning as a reason that it had no jurisdic- 
tion, the defendants being non-residents, and the plaintiff 
appealed. 
“Ansell, for appellant. 


Scott, Judge, delivered the opinion of the court. 


1. This case is not presented in such a manner as to enable 
us to determine whether or not the mode for obtaining relief, 
adopted by the appellant, is applicable. Although the dis- 
tinction between legal and equitable relief is abolished, yet 
when a statute gives a summary method of obtaining an end 
which is complete in itself, the party cannot now, as he could 
not before the introduction of the code, resort to. that mode 
which, under the old regime, would be a bill in equity. The 
relief which formerly would have been termed equitable, can, 
under the new system, be obtained only in those cases in which 
it was formerly applicable. 

If a distribution has been already made, that. distribution is 
25—VOL. XVIII. 
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conclusive, if the order of the county court making it has not 
been appealed from ; at least nothing is stated in the pleadings 
which would warrant this court in disturbing it. If no distribu- 
tion has been made, which is final and conclusive upon the par- 
ties, it may yet be made; and if not in pursuance to law, the 
statute prescribes a mode by which its errors may be correct- 
ed. The proceedings in the county eourt, relative to the dis- 
tribution of the estate, are not set forth, and we are uninform- 
ed as to the manner in which it was made. Nothing here said 
is designed to convey the idea that cases may not arise involy- 
ing circumstances which would warrant a resort for relief to 
those extraordinary powers heretofore exercised by courts of 
equity. All that is meant is, that the case, as it is nakedly 
presented, does not warrart any relief other than that afforded 
by the statute. If the order is, to distribute generally, with- 
out naming the distributees, we do not consider it beyond the 
power of the county court to make it specific. If the whole 
share of the deceased father has been ordered to be paid to one 
child, in ignorance of the claim of the other, that might be 
ground for an injunction and relief. When the law supplies so 
easy and cheap a remedy for errors committed in the distribu- 
tion of estates, as that prescribed in the statute concerning 
administration, it is best to pursue it, unless obstacles exist 
which render it inappropriate or defective. 

2. If a fund is in the hands of an agent of our law, which 
is claimed by two non-residents, and one of them makes a de- 
mand in this state on the agent, under circumstances otherwise 
appropriate, we see no objection to a bill of interpleader, or 
a proceeding of that nature by the agent, for the purpose of 
compelling the claimants to litigate their rights. In sucha 
proceeding, upon a decree against a non-resident, on notice by 
publication only, or by service beyond the limits of the state, 
he would, under the statute regulating the proceedings in chan- 
cery, (art. 6,) have an opportunity of contesting the validity 
on the merits. 

The other judges concurring, the decree below is affirmed. 
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Roper, Defendant in Error, vs. Cuay, Plaintiff in Error. 


1. It is no defence to an action for a breach of promise of marriage, that the 
plaintiff had previously contracted to marry another perscn. 

2. The plaintiff, in her petition, averred, that at the special instance and re- 
quest of defendant, she had promised to marry him, (without averring that 
defendant had promised to marry her,) and that defendant, not regarding his 
said promise, &c., but contriving to injure and deceive the plaintiff, had mar- 
ried another person. Held sufficient after verdict, although it would have 
been bad on demurrer. ; 

3. Where the first count in a declaration is for breach of promise and the 
second for’seduction, the second may be disregarded. But a judgment will 
not be reversed because evidence was admitted in support of the second 
count, for the*reason that such evidence was admissible under the first count, 
in aggravation of damages. 


Error to Wright Circuit Court. 


McBride § Edwards, for plaintiff in error. 
1. The petition does not show that the defendant promised 


to marry the plaintiff. / The promise must be mutual) 6 Ba- 
con’s Ab. ( Bouvier’s ed.) 461. 2 Chitty’s Pl. 822 & notes. 


2. An action for seduction cannot be maintained in the name _ 


of the party seduced, but only in the name of some one stand- 


ing in the relation of master or parent. 8. The evidence offer-' 


ed to prove that, at the time of the alleged promise by the de- 
fendant, the plaintiff was engaged to be married to a third per- 
son, should have been admitted. If such was the case, the 
defendant’s promise was null and void, and the plaintiff has no 
right to complain of a breach of it. It was also proper, in 
mitigation of damages. 

F. P. Wright, for defendant in error. 1. The petition 
is substantially good, and is sufficient after verdict. 11 Serg. 
& Raw. 270. Kirby, 270. 4 Mass. Rep. 263. 4 J. J. 
Marsh. 20. 9 Mass. Rep. 189. 2. The plaintiff had the 
right to allege and prove the seduction, in aggravation of dam- 
ages. Spencer v. Green, 3 Mo. Rep. 225. 38. Evidence of 
a prior engagement by plaintiff was properly excluded. No 
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such defence was set up in the answer, and if it had been, it 
would not help the defendant. If he was instrumental in 
breaking off that engagement, it is rather an aggravation of his 
guilt. 


RYLAND, Judge, delivered the opinion of the court. 


The plaintiff, Roper, filed her petition in the Wright Circuit 
Court, in March, 1852, against the defendant, Clay. The 
petition contained three counts, setting forth three causes of 
action against the defendant ; the first count was for a breach 
of promise of marriage ; the second was for seduction and get- 
ting the plaintiff with child; the third was for mal-practice as 
a physician, whereby the plaintiff’s health was greatly impaired, 
&c. The defendant filed his answer denying the matters charg- 
ed in the plaintiff’s petition. He denied that he ever promised 
to marry the plaintiff ; denied that he ever seduced the plain- 
tiff, or that he ever had carnal knowledge of the plaintiff ; 
denied any mal-practice by him as a physician upon said 
plaintiff, and denied all the material charges contained in 
plaintiff’s petition. At the May term of the court, in the year 
1853, the cause was tried, and the jury found the issues upon 
the counts for breach of marriage and seduction for the plain- 
tiff, and the issue upon the count for mal-practice for the de- 
fendant, and assessed the plaintiff’s damages at one thousand 
dollars. 

The defendant moved for a new trial, which being overruled, 
he excepted. He also filed his motion in arrest of judgment, 
which was overruled, and defendant excepted and filed his bill 
of exceptions, and brings the case here by writ of error. 

1. The questions necessary for the consideration of this 
court arise, principally, upon the motion in arrest of judg- 
ment. The plaintiff in error, however, complains of the rgl- 
ing of the court, in refusing to permit him to prove that, at/the 
time spoken of by the witnesses, of the promise to marry be- 
tween plaintiff below and the defendant, she, the plaintiff ibe- 
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low, was engaged to marry a third person. The plaintiff in 
error contends, that if such contract to marry a third person 
did exist, the subsequent contract with him was null and void, 
and the plaintiff below had no right to complain of a breach 
thereof; and at least that such evidence should have gone to the 
jury in mitigation of damages. He also contends, that the 
evidence given did not warrant the jury in finding their verdict. 
I have mentioned these points to let the plaintiff in error see that 
they did not escape our consideration. There is nothing in 
them requiring the interference of this court. The existence 
of a promise on the part of the plaintiff below to marry a third 
person, cannot avail the plaintiff inerror. He was in no man- 
ner affected thereby. His intervention though, at such a time, 
and promise to marry, and his subsequent conduct, as found by 
the jury, surely ought not, in the minds of any intelligent 
jurors, to have the effect of mitigating the damages sustained 
by his victim. 

As to the evidence not being sufficient to warrant the verdict 
of the jury, this was a matter for their consideration. There 
was evidence tending to support the charges in the petition of 
the plaintiff, at least the charges in the first and second counts, 
and the jury having found their verdict for the plaintiff below, 
this court will not disturb it on the ground of sufficiency or 
insufficiency of evidence. 

2. Upon the motion to arrest the judgment below, a much 
more important question arises, which will now be investigated. 
The first count in the plaintiff’s petition alleges the breach of 
the promise to marry. The second count charges the seduc- 
tion of the plaintiff and her impregnation by the defendant. 
The second count contains no cause of action to the plaintiff ; 
she cannot allege her seduction and her impregnation against 
her seducer, as a cause of action, in her own name. This 
count, therefore, is wholly insufficient in itself to support a 
judgment after verdict. 

The first count attempts to set forth the promise to marry 
and the breach of the promise. This count is very defective ; 
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it is drawn with too much haste, and with too little attention to 
the rules of pleading. A demurrer would have been sustained 
to it had one been filed; but as there was an answer put in to 
this count, denying the charges made therein, and a verdict 
upon the issue made on it by the jury in favor of plaintiff, it 
becomes important to see if the judgment can be maintained 
by the effect which the verdict in this case must have. 

This count is in these words: ‘‘ The plaintiff states that, on 
the first day of December, in the year of our Lord, eighteen 
hundred and fifty, at the county of Wright aforesaid, in con- 
sideration that the said plaintiff, being then and there sole and 
unmarried, at the special instance and request of the said de- 
fendant, had then and there undertaken, and faithfully promis- 
ed the said defendant to marry him, the said defendant, on the 
first day of January, A. D. 1851; and on the said first day of 
January, A. D. 1851, the said defendant postponed the time 
of the marriage ceremony until the last of said month of Jan- 
uary, A. D. 1851, to-wit, on the 22d day of January, 1851 ; 
at that time, the said plaintiff, under some pretext, postponed 
the performance of the marriage ceremony from time to time, 
until some time in next April following, to-wit, on the 24th 
day of April, A. D. 1851, and when the time came, the said 
defendant refused to marry the said plaintiff at that time; and 
afterwards, the said defendant, not regarding his said promise 
and undertaking, but contriving and intending to deceive and 
injure the said plaintiff in this behalf, after the making of his 
said promise and undertaking, to-wit, at the several times 
aforesaid, at the county aforesaid, wrongfully and injuriously 
married a certain other person, to-wit, one Martha Bowlin, 
contrary to his said last mentioned promise and undertaking 
so by him made as aforesaid, by which the said plaintiff has 
sustained damage to the amount of two thousand dollars, for 
which she asks judgment.”’ 

The pleader has failed to aver a promise by the defendant to 
marry, in consideration of the plaintiff’s promise ; he states, 
that ‘‘the plaintiff promised to marry the defendant at the 
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special instance and request of the defendant.”? Upon the sub- 
ject of marriage, such a promise, thus made, would, necessa- 
rily, be mutual. The pleader afterwards avers, ‘‘ that the de- 
fendant, not regarding his said promise and undertaking.” 
Here was a mere omission to insert the averment of the de- 
fendant’s promise. From the count, as made, it cannot but 
appear, that the plaintiff had a cause of action, but this cause 
of action was defectively set forth. Now will the verdict cure 
this defect? Defects in pleading are sometimes aided by what 
is called, ‘‘ intendment after verdict.” 

The general principle upon which this doctrine depends, ap- 
pears to be, that where there is any defect, imperfection or 
omission in any pleading, whether in substance or form, which 
would have been a fatal objection upon demurrer, yet, if the 
issue joined be such as necessarily required proof on the trial 
of the facts so defectively or imperfectly stated or omitted, and 
without which it is not to be presumed that either the judge 
would direct the jury to give, or the jury would have given the 
verdict, such defect, imperfection or omission is cured by the 
verdict. 1 Chitty’s Pleadings, 712. 1 Saund. Rep. 228, note 
1, and authorities therein cited. 

In the case of Holland and Daniel, 4 J. J. Marshall, 20, 
Chief Justice Robinson, in delivering the opinion of the court, 
uses this language : ‘It is a rule of pleading, established by 
the common law, because it is a dictate of common sense, that 
after verdict, it will be intended that every thing was proved, 
without proving which, there could not have been a verdict for 
the party: provided, the declaration contain a general allega- 
tion of a cause of action, defective only in some circumstance 
or fact, which may be embraced by it, and inferred from it.” 
In the same opinion the judge says, the ‘‘ omission to aver pos- 
session in a declaration for trespass by the owner, would be 
cured by verdict.” 

<< Tf the plaintiff shows a good title, however defectively he 
may have set it out, the verdict cures it. There might be 
vices in the declaration, fatal defects on special demurrer, but 
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there is a healing virtue in a verdict, which eures every thing 
but mortal diseases—all but radical, constitutional defects.”? 
11 Serg. & Raw. 30. 

‘¢ A declaration in an action upon an award, which alleged 
no promise of the parties to perform the award, was held good 
after verdict.”” 9 Mass. 189. See also 4 Mass. 265. Upon 
motion in arrest of judgmont, for the fault of the declaration 
laying the promise on a day which was yet to come, the court 
observed, that ‘‘ there should have been a special demurrer ; 
that it was well enough after verdict, which could not have been 
found for the plaintiff but on evidence of a promise made be- 
fore the action, and a duty before the promise.” 

The plaintiff below showed that she had a good cause of ac- 
tion against the defendant, in the manner she set it forth in 
the first count of her petition ; it was defectively set forth— 
informally set forth; yet the defendant could not but see and 
know what she alleged against him ; he was fully apprised that 
the promise of marriage theretofore made to her by him, and 
the breach of that promise, was the foundation and gist of the 
plaintiff’s action. He denies this alleged promise. He also 
moves the court below, as it appears from the record, to exclude 
from the jury the evidence of this promise offered by the plain- 
tiff. There was proof of the promise, and the intendment of 
the law that there must have been such proof, before the jury 
would have found their verdict, is supported, in this case, by 
the record itself, that there was such proof in reality before 
them. In the opinion of this court, then, the first count in the 
plaintiff’s petition is sufficient, after verdict, to support the 
judgment. 

3. Under our present practice act, the plaintiff is permitted 
to join as many different causes of action in her petition as 
she may have against the defendant. The count, then, for the 
breach of the marriage contract, is not affected by the count 
for seduction. ‘he count for seduction may be disregarded 
altogether—stricken out from the case. But the plaintiff in error 
Says, that evidence was offered to the jury in support of this 
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second count, the count for seduction, and that such evidence 
increased the amount of damages, for which the verdict was 
rendered in this case, and consequently the judgment should 
have been arrested ; but such is not the opinion of this court. 
The first count being good after verdict, will support this judg- 
ment, and the plaintiff in error has no cause of complaint; for 
the evidence given under the second count could very properly 
have been admitted on the first count. All the evidence, there- 
fore, given in the case below on both counts, could have been 
given on the first count ; (see Green v. Spencer, 3 Mo. Rep. 
319, side page,) and consequently there has been no injury 
done to the defendant by the admission of evidence on a count 
not good in law. Upon the whole of the case, as it appears to 
the court by the record of the court below, it is the opinivn, 
that the judgment of the court below be affirmed. Judge Scott 
concurring herein—Judge Gamble not sitting, by reason of 
indisposition. 





Stone, Plaintiff in Error, vs. Stone ef al., Defendants in 
Error. 


1. A conveyance of personal property made by a husband during his last 
sickness, and in expectation of death, with a view to defeat his wife’s dower, 
is void as to her. 


Error to Henry Circuit Court. 


This was a suit begun by Margaret Stone, the plaintiff in 
error, in 1850, against Jesse F. Stone, Rebecca J. Stone, 
Margaret D. Stone and William S. Stone, defendants in error, 
to recover her dower in certain slaves which had belonged to her 
deceased husband, John C. Stone, in his life-time. In her 
petition, she alleged that her husband died on the 10th day of 
February, 1849, and that by his will, made and published on 
the 27th day of January, and admitted to probate on the 6th 
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day of March, of that year, he had made certain provisions for 
her which she had renounced ; that on or about the 22d day of 
January, 1849, said John C. Stone, being possessed of the 
slaves in which she claimed dower, had executed a conveyance 
of them to the defendant, Jesse F. Stone, in trust for the use 
and benefit of the other three defendants, children of said John 
C. Stone by a former marriage ; that said conveyance was ex- 
ecuted by her husband in his last sickness, a few days before 
his death ; that for a long time previous, he had been sick, and 
was then in a very weak state both of body and mind, and in- 
fluenced by the persuasions of some of his blood relatives, had 
made said conveyance for the purpose of defrauding her of her 
marital rights. 

The defendant, Jesse F. Stone, for himself, and the other 
defendants, by their guardian ad litem, answered, admitting 
the execution of the conveyance of the slaves by John C. Stone 
in his life-time, but denying that it was executed with a design 
to defraud the wife of her dower, or under any undue influ- 
ence. 

On the trial before the court without a jury, it appeared in 
evidence that John C. Stone, during his last sickness, and a 
short time previous to his death, in consultation with his 
friends, expressed a desire to secure the slaves to his children 
by the former marriage, through whose mother they had come 
to him, but feared that he could not make a conveyance which 
would defeat his wife’s dower; that he was advised that a deed 
of gift to a trustee for the benefit of his children, would be 
effectual for that purpose, and thereupon executed the con- 
veyance mentioned in the petition; and that, at the time of 
executing the same, he said he was convinced he had the con- 
sumption and could not live long. It also appeared that he 
executed a will about the same time, making provisions for his 
wife, with which she expressed herself satisfied. 

The court, upon these facts, gave judgment for the defend- 
ants. The plaintiff brings the case here by writ of error. 

Hicks, for appellant. The deed of trust was a fraud upon 
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the marital rights of Margaret Stone, having been made for 
the express purpose of defeating her dower, and should have 
been set aside. Davis v. Davis, 5 Mo. Rep. 181. 1 Johns. 
Ch. Rep. 482. 2 Vernon, 612. 2 Atkyn’s Rep. 62 & 377. 
1 ib. 63. 5 Munf. 482. 1 Russell, 485. 1 Fonbl. 209. 
Winston and Ballou, for respondent. No actual fraud was 
proved, and it is impossible to make constructive fraud out of 
an act which was nothing more than the performance of a 
moral duty. In the case of Davis v. Davis, the bill distinct- 
ly alleged fraud, and the decision was upon a demurrer. ‘This 
is a different case. There is no evidence of any fraud or un- 
due influence ; and it appears that the deed was made by John 
C. Stone while of sound mind. The husband may dispose of | 
his personal property as he pleases untilhisdeath. Until then, | 
the wife has no vested interest in it. 


Scorr, Judge, delivered the opinion of the court. 


1. The question involved in this case, was formerly before | 
this court, in the suit of Davis vy. Davis, 5 Mo. Rep. The 
opinion then expressed was favorable to a right of recovery by | 
the present plaintiff. The principle is an important one, and, 
however harsh its application in the present instance may be, 
we deem it too essential to the preservation of the right of 
dower of widows in their deceased husband’s estates, to suffer 
it to be overthrown, even in a case which has no merit to com- 
mend it. 

The common law gave no dower to the widow in her husband’s | 
personalty. The writ de rationabili parte bonorum was, 
grounded on a custom. So, the part to which a widow was 
entitled of the personal estate of a deceased freeman of Lon- 
don, was derived from custom. The common law only gave 
dower in lands, tenements and hereditaments. That right was, 
by ancient statutes, as well as by the common law, protected 
from collusive recoveries, suffered by the husband, with the intent 
to defeat it. It could not be aliened by him without the con- 
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sent of his wife. Our statute gives dower both in lands and 
personal estate, and the power of bequeathing is, by the statute 
of wills, expressly so limited as to secure the dower of the 
widow in the personalty. 

Although dower.is given in personal estate by our statute, 
yet it was not thereby intended to restrain the husband’s abso- 
lute control of it during his life, to give and dispose of as he 
wills; provided it be not done in expectation of death, and 
with a view to defeat the widow’s dower. The husband may 
do as he pleases with his personal property, subject to this 
restriction. After the enjoyment of the property, in the most 
absolute manner, during almost his entire life, the law will not 
permit him, at the approach of death, and with a view to defeat 
his wife’s right of dower, to give it away. If such a disposi- 
tion was allowed, the efficacy of the statute conferring dower 
in personalty, would depend on the whim or caprice of the 
husband. 

By a custom of London, if a freeman of the city dies, leav- 
ing a widow and children, his personal estate, after his debts 
are paid, and the customary allowance for his funeral and the 
widow’s chamber being first deducted, is to be divided into 
three equal parts, and thus disposed of : one-third part to the 
widow ; another third part to the children unadvanced by him 
in his life-time, and the other third part such freeman may 
bequeath. But if he has no wife, but has children, the half of 
his personal estate belongs to his children, and the other half 
he may dispose of by will or otherwise. The statute of 11 Geo. 
I. made great alterations in this custom, and hence we have no 
late cases on this question. But while it obtained, the books 


furnish many cases in relation to it. Fonblanque says, ‘‘ the 


custom of London must be entirely given up, if equity would 
not assist to set aside conveyances in fraud of the custom ; and, 
therefore, where a freeman had not altogether dismissed him- 
self of his estate in his life-time, and the deed being made 
when he was languishing, and but a little before his death, it 
ought to be looked upon as a donatio causa moriis ; but will 
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stand good as to a moiety, which he, having no wife, might 
dispose of. 1 vol. 218. The cases amply sustain this author, 
who is himself no mean authority. 

The facts established clearly bring the present case within 
the influence of the principle above stated. The deed was 
made in immediate anticipation of death, and with a view to 
prevent the widow’s right to dower attaching in the slaves con- 
veyed. The considerations suggested in the case of Light- 
foot’s Executor vy. Colgin & wife, 5 Munf. 42, have been 
weighed ; but we incline to the opinion of the dissenting judge 
in that case. With the concurrence of the other judges, the 
judgment is reversed and the cause remanded. 


Puetps, Plaintiff in Error, vs. Tappan et a/., Defendants in 
Error. 


1. Under the act amendatory of the act concerning executions, approved 
March 5, 1849, property acquired by the husband by purchase after mar- 
riage, is not exempt from execution for debts contracted by the wife before 
marriage. 


Error to Greene Circuit Court. 


This was a petition filed by John S. Phelps, for an injunc- 
tion of a sale of his land under execution. The petition stated 
that the judgment upon which the execution issued was render- 
ed against the petitioner and his wife, upon a liability incurred 
by his wife before his marriage with her; that she had no 
property at the time of the marriage; that he had acquired the 
real estate upon which the execution was levied ‘‘ by grant and 
purchase, since the marriage,” and not by any means or prop- 
erty which had accrued to him by virtue of the marriage. 

The Circuit Court sustained a demurrer to this petition, and 
the plaintiff sued out a writ of error. 

Richardson and Gardenhire, for plaintiff in error. 
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F. P. Wright, for defendants in error. The act of 1849 
does not apply to this case. If it did, it would operate re- 
trospectively, and so be unconstitutional. The property levied 
upon was liable for the payment of the debt, when the defend- 
ants in error commenced their suit. 


Scort, Judge, delivered the opinion of the court. 


1. The application for the relief sought in the present case, 
is based on the second section of the act to amend an act en- 
titled ‘* an act to regulate executions,” approved March 5th, 
1849. That section prescribes that the property owned by a 
man before his marriage, and that which he may acquire after 
his marriage by descent, gift, grant or devise, and the use and 
profits thereof, shall be exempt from all debts and liabilities 
contracted or incurred by his wife before their marriage. The 
first section of the act exempts the like property of the wife 
from debts contracted by the husband prior to the marriage, 
or to the time the wife came into the possession of such prop- 
erty. 

The purpose of the statute seems to have been, to introduce 
into our code some of the provisions of the Spanish law, which 
once prevailed here. Under that system, by virtue of the mar- 
riage, there was a community or partnership of the property, 
real and personal, of the two spouses, which was managed by 
the husband for their joint benefit, and on the dissolution of the 
community by the death of either of them, the share that each 
possessed in the community was restored, and the profits, if 
any, were divided between the survivor and the representatives 
of the deceased. By that law also, whatever came to either 





‘member of the community by what was called a lucrative title, 


did not enter into the community, but was the sole property of 
the spouse to whom it fell. A lucrative title is opposed in idea 
to an onerous one, and means that which is acquired by the 
gratuitous act of another. But property which was acquired 
by an onerous title, or which is the same thing, for a consider- 
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ation paid, entered into the community, being presumed to be 
the fruit of the joint industry of the husband and wife. 

All the modes of acquisition specified in the second section 
show, clearly, that the legislature only contemplated property 
acquired by a lucrative title, and not such as came for a con- 
sideration. To hold otherwise, would make the marriage ope- 
rate as a discharge of the wife’s debts, unless she owned an 
estate before marriage, or she should, by gift or inheritance, 
receive one during coverture, as she could not acquire it by an 
onerous title by the common law; and thus the husband, though 
the wife may be the meritorious cause of the acquisition of pro- 
perty during coverture, would hold it exempt from the payment 
of her debts. 

The fact that the word ‘* otherwise” is used in the first sec- 
tion, when describing the modes by which property may be ac- 
quired by the wife, which shall be exempt from execution for 
the debts of the husband, does not affect the view here taken of 
this law. 

The allegation is, that the property on which the execution 
was levied, was acquired by the husband during the marriage, 
by grant and purchase. The property thus having come dur- 
ing coverture by an onerous title, the presumption is, that it is 
the fruit of the joint industry of the husband and wife, and is, 
consequently, liable for the debts of the wife, contracted be- 
fore marriage. In a matter affecting the important relation 
of man and wife, we do not feel authorized to depart further 
from the common law than is required by the words of the 
statute. 

The other judges concurring, the decree below is affirmed. 
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WeTzELL, Defendant in Error, vs. Waters e¢ al., Plaintiffs 
in Error. 


1. In a suit for damages under the code, where the demand is not liquidated or 
the law does not fix the measure of damages, a writ of inquiry must be ex- 
ecuted and the damages proved before final judgment upon a default; and 
it must appear from the record that there was an inquiry. 

2. The defendant, in a suit brought by a public administrator, cannot require 
him to show that the facts exist which authorize him to administer. 

3. The sureties in a bond of indemnity, given to a sheriff to procure the sale 
under execution of property belonging to a person other than the defend- 
ant in the execution, are liable as trespassers. 


Error to Dade Circuit Court. 


This was an action commenced by Wetzell, who was public 
administrator, and administrator of the estate of Thomas 
Bowles, deceased, to recover damages caused by the wrongful 
seizure and sale under execution of slaves belonging to the 
said estate. The petition stated that, on or about October 1, 
1844, one Hudspeth, sheriff of Dade county, seized the slaves 
and was about to sell them under an execution in favor of T. 
& C. Waters against Robert M. Ward and Sally Bowles, when 
the plaintiff forbade the sale, claiming the slaves as belonging 
to the estate of his intestate, Thomas Bowles, deceased, where- 
upon said sheriff refused to sell the slaves unless he was in- 
demnified therefor; that thereupon the defendants executed 
and delivered to the sheriff a bond of indemnity, in consequence 
of which he sold and delivered the slaves to the defendant, 
Waters, and one Caldwell, who had removed them beyond the 
limits of the state; and that the slaves belonged to the plaintiff 

as public administrator. There was an allegation of the value 
of each slave, and of the yearly value of their hire, amounting 
in the aggregrate to $8,150, for which amount the plaintiff 
claimed damages. 

A judgment was rendered against the defendants upon fail- 
ure to answer, of which the following was the entry upon the 
record : 
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‘¢ The said defendants, Wilson, Latham and Sanders failing 
to appear and answer the plaintiff’s petition, and the said 
Waters having entered his appearance at the last term of this 
court by his attorney, and failing to answer or plead to said 
petition, judgment is rendered against defendants for want of 
an answer, and the said plaintiff not requiring a jury to assess 
his damages, the court does find that the said plaintiff have 
and recover from said defendants the sum of thirty-one hun- 
dred and fifty dollars for his damages sustained in consequence 
of the taking and detaining said negroes in plaintiffs petition 
mentioned. 

It is therefore ordered, that the said plaintiff recover of and 
from the said defendants the said sum of thirty-one hundred 
and fifty dollars, assessed as aforesaid, together with his costs 
in this suit expended, and that he have execution therefor.”? 

The defendants appealed to this court. 

F. P. Wright, for appellant. 1. The petition is insuffi- 
cient. It is not averred that the plaintiff is public administra- 
tor, although it is only as such that he claims the slaves. No 
contingency is set forth in the petition authorizing him, as pub- 
lic administrator, to take possession of the slaves. (R. C. 
109, §8.) The petition does not state to what estate the slaves 
belonged. If this suit was upon the bond, as assumed by the 
court below, the petition was glaringly defective. Wood vy. 
Rainey, 15 Mo. Rep. 484. 2. It was the duty of the court 
to have found the facts, upon the assessment of damages 
after default. 8. The obligors in an indemnifying bond do 
not, by the act of giving bond, make themselves liable as tres- 
passers. 

P. R. Hayden, for respondent. 1. The petition is suffi- 
cient. 2. The failure of the defendants to answer, was an 
admission of all the material allegations in the petition—an 
admission of the value of the slaves and of their hire, so that 


no inquiry was necessary. 3. The obligors in a bond given to. 


induce the sheriff wrongfully to -~ on property are liable as. 
26—voL. XVIII. 
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trespassers. The judgment of the court below is substantially 
good, though somewhat informal. It shows that the court as- 
sessed the damages, a jury having been waived. 


Scort, Judge, delivered the opinion of the court. 


Considering the nature of this suit, it was a long time delayed. 
The wrong was in the nature of a trespass, and was committed 
in 1844, and suit was not brought until 1851: the damages are 
enormous, and a very compendious mode of arriving at their 
amount was employed. ‘These considerations, in the state of 
the record, cannot affect the validity of the judgment below, but 
they may give weight to other objections, and with them lead 
the mind to the conclusion that justice would be promoted by 
another trial of the cause. 

1. It does not appear from the record, that the damages 
were assessed in a legal way. It seems that the court took it 
for law, that the damages claimed, as there was a judgment by 
default, should be the standard for the regulation of the amount 
of the plaintiff’s recovery. The late practice act does not seem 
to have varied the measure of damages, in actions founded on 
wrongs causing injury, the extent of which can only be ascer- 
tained by the execution of a writ of inquiry. Where the demand 
is not liquidated, or where the law does not fix the measure of 
damages, a writ of inquiry must be executed by a court or a 
jury, and the damages sustained must be shown by proof. This, 
it appears, was not done. The entry is, ‘‘ that the court 
does find that the said plaintiff have and recover from the 
said defendants, the sum,” &c., as if the damages sustained 
appeared of record, or as if their amount was a matter fixed 
by law. It is not maintained, that the entry of the execution 
of a writ of inquiry should contain the fact, that evidence was 
heard or witnesses were examined, but it should appear, that 
the damages were assessed before a judgment is rendered. Had 
the damages awarded been less than the sum claimed, it might 
be presumed that this was done. But as the record appears, 

















JULY TERM, 1858. 





Toler v. Hayden. 





it would seem that the court took it for a matter of law that 
the damages claimed should be the measure of the plaintiff’s 
recovery. 

2. A public administrator is regarded like any other admin- 
istrator in bringing suits. He need not show that the facts 
exist which authorize him to take on himself the burden of ad- 
ministration. None but an executor, or legally appointed ad- 
ministrator, can dispute his authority, except in cases in which 
the same thing might be done in relation to private adminis- 
trators. 

3. The sureties, in entering into the bond of indemnity, 
made themselves trespassers ; by so doing, they placed them- 
selves in the same position occupied by the principal in the 
bond. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. Judge Gamble did not sit in the case. 





ToteR, Appellant, vs. HaypEN, Respondent. 


1. An award of arbitrators is properly vacated where it appears that they 
heard the evidence before they were sworn. 


Appeal from Polk Circuit Court. 


F. P. Wright, for appellant. 
Ballou, for respondent. 


RyLanD, Judge, delivered the opinion of the court. 


By written submission these parties referred certain matters 
in controversy, suits, quarrels, &c., between them, to the arbi- 
tration and award of Lyman Beeman, William M. Grigg and 
William R. Devin. The arbitrators met on the day agreed 
upon, and the parties also met. Each produced his statements 
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and accounts, and made his explanations and admissions. The 
arbitrators heard what the parties could offer and prove, and 
took notes or minutes of the whole admissions, accounts, 
statements and explanations. Before the award was made out 
the arbitrators adjourned to another day, on which they neglect- 
ed, from some cause or other, to meet; they afterwards mot 
on the 9th of April, 1852, and locked themselves up, and 
examined the matters, and made and signed the award, by 
which they awarded that Hayden was indebted to Toler in the 
sum of $198 584, and $6 15 for costs. It was agreed, that 
the award, when made, should become a rule of the Polk Cir- 
cuit Court. On the 14th of April, 1852, the arbitrators filed 
the award in the Polk Circuit Court, and it was then agreed be- 
tween the parties that the respondent might take exceptions to 
the award and proceedings. Hayden, the respondent, at the 
October term of the court following, filed his motion to vacate 
said award. During the proceedings in said court on this mo- 
tion, much testimony was offered in support of, and also against 
the said award. It is not deemed necessary for this court to 
notice all the various points offered. The court below vacated 
the award, and Toler moved to set aside the order vacating the 
same, and excepted to the rulings of the court, and brings the 
case here by appeal. 

1. From the facts in proof before the Circuit Court, on the 
motion to vacate the award, it appears that the arbitrators were 
not sworn on the day they first met and undertook to hear the 
parties and receive the statements, accounts, explanations, &c. ; 
they made no award on this day. They met again on the 9th 
of April, and were then, for the first time, sworn as arbitra- 


.tors. They received no more or further evidence on the sub- 


ject than what was offered on the first day; all the evidence 
ever given before them, as arbitrators, was given on the first 
day, at their first meeting, when they were not sworn. Now 
the statute of this state, upon this subject, is positive: ‘* Be- 
fore proceeding to hear any testimony, the arbitrators shall be 
sworn faithfully and fairly to hear and examine the matters in 
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controversy, and to make a just award, according to the best 
of their understanding.” 

These arbitrators heard all the evidence, received the ac- 
counts and statements, and afterwards were sworn. They 
heard no evidence after they were sworn; for, on the second 
meeting, they only met to compare and examine the facts, and 
then award. 

This omission we consider fatal; it was a misbehavior; 
and though without design or intention to do wrong, it, never- 
theless, renders the award invalid. 

I deem it unnecessary to notice all the points, or indeed, 
any others made in this case. The judgment of the Circuit 
Court, vacating the award, is affirmed, the other judges con- 
curring. 


AvLL, Defendant in Error, vs. Tae City or LEXINGTON, 
Plaintiff in Error. 


1. A city ordinance, giving the board of health a general supervision over 
the health of the city, was held to include the power to rent a building to 
be used as a hospital, to protect the city from the infection of cholera. 


Error to Lafayette Circuit Court. 


Troxell, for plaintiff in error. 
Hicks, for defendant in error. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The corporate authorities of the city of Lexington passed 
an ordinance on the 18th June, 1851, by which certain physi- 
cians named in the ordinance were constituted a board of health. 
The board was authorized to appoint a committee who should 
make an examination of the city and report the result of such 
examination to the board. The committee was vested with au- 
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thority to cause the removal of nuisances, and provision was 
made for the recovery of the expenses of such removal, where 
the owners of the property failed to remove them themselves. 

The duty of the board of health is thus summarily stated in 
the ordinance: ‘‘It shall be the duty of the board of health to 
exercise a general supervision over the health of the city, and 
from time to time make such report to the mayor and city 
council as they thay deem necessary ; and said board are here- 
by vested with all power necessary to carry the provisions of 
this ordinance into effect.”” This clause is the only one in the 
ordinance, except that which authorizes the appointment of a 
committee, in which any power is expressly conferred upon the 
board. 

The power of ‘‘ general supervision over the health of the 
city,’ is very indefinite, and when it is found to be the princi- 
pal power conferred upon a board of health, it is evident that 
the council of the city designed to comprehend more than a 
mere authority to examine into the condition of the health of 
the city, and advise the measures necessary for its preserva- 
tion. The power is such, that the council thought it requisite 
to invest the board with all power necessary to carry it, as the 
principal clause of the ordinance, into effect. The power is 
intended to be an active, efficient power, to be exercised for the 
public good, and in its scope it reaches to whatever may be ne- 
cessary to the preservation of the public health. To limit it to 
devising measures which are to be reported to the council, would 
be inconsistent with the design of granting powers to carry the 
ordinance into effect. 

The board of health, under this ordinance, rented from the 
_ plaintiff, Aull, for six months, a warehouse, to be used as an 
hospital for such persons as might be landed in the city labor- 
ing under cholera, and agreed to pay a certain rent therefor. 
Fortunately for the citizens of Lexington, it did not become 
necessary to use the house for that purpose, and now the city 
refuses to pay the rent, on the ground that the board of health 
had no authority to make the comtract. 
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In the decision of the Circuit Court it is found as a fact, 
‘that, at the time said house was rented, it was necessary to 
protect the citizens from the infection of cholera, to provide a 
house in which to place persons landed from steamboats in- 
fected with cholera, having no place of residence in the city.” 

In construing this ordinance, we must suppose that it was 
intended to confer useful powers upon the board, and that the 
general terms of the grant were employed for the purpose of 
making the powers as extensive as the necessities and dangers 
of the community appeared to require. When, then, the ne- 
cessity existed for a house to be used as an hospital, as has 
been found in the present case, we think it must have been 
within the contemplation of the ordinance that the board should 
exercise the power of renting such house. 

The judgment of the Circuit Court is affirmed. 





Duncan’s ADMINISTRATOR, Respondent, vs. Fisher, Appellant. 


1. The petition stated a case of trover and conversion. The proof was, that 
the goods were lost by the negligence of the defendant. Held, the plaintiff 
could not recover, without amending his petition. 


Appeal from Buchanan Circuit Court. 


Hayden, for appellant. 
Gardenhire, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


Duncan, in his petition, charges that he left certain articles 
of personal property with the defendant, Fisher, at St. Joseph, 
which the defendant undertook, for a consideration, to keep 
safely, ‘¢ and forward in a safe and careful manner, without 
unnecessary delay, to the mouth of Big Tarkio, in Holt coun- 
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ty.” The default of the defendant is thus charged in the peti- 
tion: ‘* The defendant, after he had received the goods, failed 
and refused to forward them to the mouth of Big Tarkio, or to 
any other place where he could have sent them to plaintiff, but, 
on the contrary thereof, defendant has retained said goods and 
chattels, and has utterly refused to deliver the same to the plain- 
tiff, although demanded ; but plaintiff says that the defendant 
has converted said goods and chattels to his own use, and still 
refuses to deliver the same to the plaintiff, or otherwise account 
for the same.”’ The defendant, in his answer, alleges, that he 
forwarded the goods, and denies the conversion of them to his 
use. 

After the evidence was closed at the trial, the court instruct- 
ed the jury, ‘‘ that if the plaintiff left the goods with the de- 
fendant, and the defendant agreed to keep them and forward 
them to the plaintiff, and received pay therefor, and that tke 
goods were afterwards lost to the plaintiff by the neglect of the 
defendant, the jury should find for the plaintiff the value of 
the articles so lost.” 

1. The case made in the petition is clearly a case of trover 
and conversion. A bailee, whose duty it was to forward the 
goods, is charged with a failure to forward them, keeping them 
in his possession, refusing to deliver them, and converting them 
to his own use. The jury are told that, upon such a petition, 
the plaintiff is entitled to their verdict, if he placed the goods 
in the hands of the defendant to be forwarded, and they were 
lost by the negligence of the defendant. The instruction thus 
given puts before the jury a different case from that made in 
the petition. The change made in our practice does not relieve 
the parties from the necessity of establishing, by evidence, the 
case made in their respective pleadings, or authorize a verdict 
on evidence, which shows a different right of recovery. 

The code provides for amendments at the trial, in order to 
conform the pleadings to the facts as developed in the evidence, 
but before the verdict is given for a plaintiff, his petition must 
state the cause of action which the evidence sustains. If the 
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court, by an instruction, directs a finding in his favor upon a 
cause of action different from that stated in the petition, such 
instruction is erroneous. 

An action of trover would not lie against the present defend- 
ant for a loss by negligence. 1 Chitty’s Pl. 178. 2 Saund. 
47 {. The remedy must be by action on the case or assumpsit. 
The plaintiff has chosen to put his right to recover upon a con- 
version of the goods by the defendant, and has not pretend- 
ed, in his petition, that they were lost by the negligence of the 
defendant. 

It has been repeatedly decided by this court, that the plaintiff 
must recover upon the case made in his petition, and this rule 
is in conflict with the instruction given in the present case. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded. 





Murray, Respondent, vs. OLIver, Appellant. 


1. The admissions of the obligee of a bond, while he was the owner of it, 
that it was given for an illegal consideration, are competent evidence against 
his assignee. 

2. If evidence of such admissions is excluded, the error is not cured by the 
fact that the obligee is afterwards sworn as a witness, at the instance of the 
party offering them. 


“Appeal from Callway Circuit Court. 


Murray sued Oliver by attachment, on a bond for two hun- 
dred and fifty dollars, executed by T. P. Allen, Francis S. 
Smith and the defendant, and also on a note for eighteen dol- 
lars and sixty-three cents, made by the defendant. The de- 
fendant, in his answer, admitted the execution of the note and 
alleged a tender, but set up as a defence to the bond, that it 
was given to secure a sum of money won by James D. McGary, 
the obligee therein, of Thomas P. Allen, on a wager as to the 
result of the presidential election in 1840. On the trial, the 
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defendant offered to prove, by several witnesses, admissions by 
McGary, while he was the owner of the bond, and before he 
assigned it to the plaintiff, of the facts constituting the defence. 
McGary was present in court at the time. The court excluded 
this evidence as incompetent. Afterwards, at the instance of 
the defendant, McGary was sworn as a witness, and stated that 
the bond was not given for the consideration named in the an- 
swer. There was a verdict and judgment for the plaintiff and 
the defendant appealed to this court. 

Ansell, for appellant. 

Hardin, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The only question we are called upon to decide in the pre- 
sent case is, whether the admissions of McGary, in relation 
to the consideration of the bond declared upon, made while 
he was the owner of the bond, were admissible in evidence against 
the plaintiff, his assignee, when McGary himself was alive 
and present in court, and competent to testify. 

The assignee of a bond obtains ‘‘no greater title to, or in- 
terest in the bond than the person had from whom he acquired 
it.” ‘* The nature of the defence of the obligor is not chang- 
ed by the assignment, but he may make the same defence 
against the bond or note in the hands of the assignee that he 
might have made against the assignor.” RK. C. 191. 

The admissions of the cbligee in a bond, made while he was 
the owner of the instrument, are, beyond all question, com- 
petent evidence against his assignee, even when the assignor is 
present at the trial, and competent as a witness. 

In regard to negotiable paper, actually negotiated before ma- 
turity, to a bona fide indorsee, the law is different ; but we are 
not considering the case of such paper. There would be no 
profit in referring to the cases upon this question, as the 
law is beyond doubt. They are referred to in the notes to 
Phillips, 663. 
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2. The fact that McGary was sworn as a witness in this case, 
after the court had rejected the evidence of his admissions, 
does not cure the error. His admissions were competent evi- 
dence, whatever might be his testimony on the trial, and the 
party was only driven to use him as a witness by the previous 
exclusion of the admissions. 

The judgment is reversed, and the cause remanded. 





GrorcE & Ratciirre, Appellants, vs. Dawson’s GUARDIAN, 
Respondent. 


1. The prohibition of the statute (R. C. 1845) against the issuing of letters 
of administration upon the estate of a deceased minor, only applies to those 
cases where there are no debts except those which the guardian has allowed 
to be created. It does not apply where there are demands for which the 
minor would have been liable to an action. 


vippeal from Callaway Circuit Court. 


Ansell, for appellants. The county court had jurisdiction 
of the cause. (R. C. 1845, tit. ‘- Courts,” p. 331, sec. 18.) 
No letiers of administration can be granted on the estate of a 
minor. (R. C. 1845, tit. ‘‘ Guardians and Curators,” sec- 
tion 27.) 

Hardin, for respondent. The statutes do not give county 
ty courts jurisdiction of proceedings against guardians upon 
demands against the estates of their deceased wards. County 
courts have jurisdiction of proceedings against executors or 
administrators upon demands against the estate of their tes- 
tators or intestates ; but its jurisdiction over guardians only ex- 
tends to the settlement and allowance of their accounts, to con- 
troversies respecting the right of guardianship or respecting the 
duties and accounts of guardians. No administration can be 
granted on the estate of a minor. (R.C., p. 652, §27.) 
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GAMBLE, Judge, delivered the opinion of the court. 


1. Dawson, a minor, having died, leaving effects in the hands 
of Nichols, his guardian, George and Ratcliffe, the plaintiffs, 
exhibited a demand in the county court against the estate of 
Dawson, making Nichols, the guardian, the defendant in the 
proceeding. The county court decided against its jurisdiction, 
and upon appeal to the Circuit Court the case was dismissed, 
because of a want of jurisdiction in the county court. 

The demand of the plaintiff is for necessaries furnished in 
the last sickness of the deceased minor, but that circumstance 
does not distinguish the case from one in which necessaries had — 
been furnished ata different time, or from a demand arising 
from a tort committed by the minor, or from a demand upon 
the warranty of his ancestor, or from demands in other cases 
in which a minor may be liable to an action. 

The present proceeding is a novelty in the law and would 
never have been commenced but for the twenty-seventh section 
of the act concerning guardians and curators. R. C. 552. 
That section is in these words: ‘‘ Whenever a minor, having a 
guardian, dies possessed of property, real or personal, no let- 
ters of administration shall be granted on such estate, but the 
county court shall proceed to distribute the personal estate 
among those interested, by ordering the same to be paid over 
by the guardian to the distributees.”” There is no clause of 
the act which gives jurisdiction to the county court of any de- 
mand against a minor while living. If he becomes liable to an 
action, he is to be sued in the other courts, and satisfaction of 
any judgment recovered against him, is obtained in the same 
manner as if he were adult. The law regulating the powers 
- and duties of guardians, has no provision in it which makes the 
guardian the administrator of his deceased ward, or provides 
for the allowance of demands in a proceeding against the guar- 
dian. 

The prohibition against the issuing of letters of administra- 
tion, no doubt applies to the cases where there are no debts, 
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except those which the guardian himself has allowed to be 
created, and which he will, therefore, see are paid. It cannot 
be that the section of the statute before quoted was intended to 
leave those who may have just claims against the estate of 
a deceased minor, without remedy against the assets before 
they are distributed. The last clause of the section, which 
directs that the guardian shall make distribution, shows the 
principal design of the section, and the cases to which it ap- 
plies. The distribution to be made under the order of the 
court, will be among those who would receive shares, if there 
had been an administration; but as, in general, there will be 
no debts to be allowed, there shall be no administration for the 
mere purpose of distribution, but the guardian himself shall 
make it, under the order of the court. But where there are 
persons asserting demands against the estate of the deceased 
minor, and where, therefore, the distributees are not entitled to 
the assets, the section of the act did not intend that distribu- 
tion should be made without administration. In such cases, 
administration must be had, and the demands regularly allow- 
ed. This construction of the section, which confines it to the 
cases where nothing remains to be done but to distribute the 
assets, is more consonant with the whole spirit of our legisla- 
tion than it would be to allow a proceeding in the county court 
against a guardian to obtain judgment for a demand against 
his ward’s estate. ‘The creditor of a minor who has died, is 
entitled to have his demand paid, and is entitled to have admin- 
istration on his estate granted to the proper persons, that he 
may assert his demand against the estate. The county court, 
therefore, had no jurisdiction of the proceeding as it was com- 
menced, and the decision of that court and of the Circuit 
Court is affirmed. 
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Starr, Defendant in Error, vs. Stewart, Plaintiff in Error. 


1. The Circuit Court may affirm the judgment of a justice, when the party 
appealing fails to prosecute his appeal. (Martin v. Whtte, 11 Mo. Rep., 
214, affirmed.) 


Error to Newton Circuit Court. 


F. P. Wright & Hendricks, for plaintiff in error, insisted 
that the Circuit Court had no power to affirm the judgment of 
the justice, without a trial de novo. They referred to sec. 13 
of the 8th article of the act establishing Justices’ Courts, R. C. 
p- 670, and section 42 of art. 3 of the act concerning Practice 
at Law, R. C. 815, and cited Cates §& Gay v. Akerd, 5 
Mo. Rep. 124. If the defendant failed to prosecute his ap- 
peal, the plaintiff should have moved to dismiss the appeal or 
taken judgment by default, and introduced evidence to prove 
his damages. 

John M. Richardson, for respondent, insisted that the Cir- 
cuit Court acted correctly in affirming the judgment. He re- 
ferred to the sixteenth section of the act concerning Costs, 
R. C. 1845, p. 244. 


RyLanD, Judge, delivered the opinion of the court. 


From the record and proceedings in this case, in the court 
below, it appears that some time prior to the May term of the 
Newton Circuit Court, in the year 1846, the plaintiff, Starr, 
recovered against the defendant, Stewart, before a justice of 
the peace in said county of Newton, a judgment for the sum of 
$80 and costs. From this judgment an appeal was taken by 
Stewart to the Newton Circuit Court. 

At the May term of said Circuit Court, in 1846, the judg- 
ment of the justice of the peace was, by reason of the default 
of the appellant, affirmed by the Circuit Court. The defend- 
ant afterwards filed his petition to set aside and vacate this 
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judgment, and to quash the execution issued on the same. 
These motions came on for hearing at the November term, 
1852, and were then overruled, the court refusing to set aside 
and vacate the judgment, and refusing to quash the execution. 

The defendant, Stewart, then brings the case here by writ 
of error, having saved his exceptions to the rulings of the court. 

1. The plaintiff in error relies for the reversal of the judg- 
ment of the Circuit Court, upon the ground, that the Circuit 
Court had no power to affirm the judgment of the justice of the 
peace upon the appeal, although the appellant failed to prose- 
cute the appeal, and made default in that court. 

This case comes fully within the decision of this court here- 
tofore made, and reported in the 11th vol., p. 214, Mo. Rep., 
Martin v. White. The decision there made must govern this 
case, and to that we refer. 

The plaintiff in error, by his counsel, refers to the case of 
Cates & Gay v. Akerd, 5 Mo. Rep. 124; but it does not 
appear, that the appellant failed to prosecute his appeal in that 
case. The case at bar is fully within the case of Martin v. 
White, and we will not disturb that decision. 

Judgment affirmed, Judge Scott concurring. Judge Gamble 
not sitting, by reason of indisposition. 





STEaRNS, Respondent, vs. McCuLtoven, Appellant. 


1. In an action for a breach of warranty of soundness of a slave, the mea- 
sure of damages is the difference between the value of the slave, if sound, 
and the value with the disease or unsoundness, at the time of sale. It is er- 
ror to assume that the slave was not worth any thing at the time of the sale, 
because he afterwards died of the disease. 


Appeal from St. Clair Circuit Court. 


The opinion of the court contains a sufficient statement of 
facts. On the trial, the following instructions were given on 
behalf of the plaintiff : 
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1. ‘‘If the jury believe from the evidence, that said slave 
was sick, at the time of the sale to said plaintiff, and that she 
never fully recovered from it, and in consequence of that sick- 
ness, or other complaints or disease produced by it, or other 
secret diseases at the time of sale, died, they must find a ver- 
dict for the plaintiff, provided it was not produced by the 
neglect of said plaintiff.” 

2. ‘*If the jury believe from the evidence, that said slave, 
Frances, was unsound at the time of the sale to said plaintiff, 
and in consequence of such unsoundness, died, the jury must 
find a verdict for the plaintiff, and assess his damages at an 
amount equal to the value of the slave if she had been sound.” 

The following instructions were given on behalf of the de- 
fendant : 

1. In order to entitle the plaintiff to recover any amount 
against defendant, it devolved on him to establish that the ne- 
gro was unsound at the time of the sale and warranty. 

2. Unless the jury believe from the evidence, that the girl 
was unsound at the time of the sale and warranty, they will 
find for the defendant. 

3. If the jury believe from the evidence, that the slave, 
Frances, was laboring under temporary sickness, which was 
capable of being speedily cured, and not sickness of a per- 
manent nature, at the time of the sale and warranty, such 
temporary sickness known to the plaintiff would not, of 
itself, constitute unsoundness, within the meaning of the war- 
ranty. 

4. If the jury should believe from the evidence, that the 
negro girl was actually unsound, at the time of the sale and 
warranty, the criterion of damages will be the difference be- 
tween the value of the negro, if sound, and the value with 
such defect, at the time of the warranty. 

The defendant also asked the following instructions, which 
were refused : 

‘‘This being an action upon the warranty, plaintiff is not 
entitled to recover any thing for the keeping or medical attend- 
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ance on the negro, unless he offered to return her, even if the 
jury should find that the negro was unsound. 

‘‘ Though the negro girl may, at the time of the sale and 
warranty, have been laboring under a temporary attack of bil- 
ious fever, known to the plaintiff at the time, and such sickness 
might have been speedily cured and was not of a permanent 
nature, such circumstance would not, of itself, constitute un- 
soundness, within the meaning of the warranty.” 

F. P. Wright, for appellant. 1. Plaintiff was not enti- 
tled to recover for keeping and doctoring the slave, without 
tendering a return, or at least notifying the defendant of her 
sickness. 2 Phillips’ Ev. 79. Chitty.on Contracts, 466. 1 
Tucker’s Commentaries, 364. 1 Taunt. 566. 2. The court 
misdirected the jury as to the measure of damages. The slave 
was not returned. In such cases, the measure of damages is 
the difference between the real value at the time of sale and the 
price given. 2 Phillips? Ev. 105. 2 J. B. Moore, 106. 
Chitty on Contracts, 466. Casweil v. Coare, 1 Taunt. 566. 
3 Starkie’s Ev. 1666. 2 ib. 646. Curtis v. Hannay, 3 
Esp. 83. There is no legal distinction between the case where 
death occurs after the warranty, and where it does not, as the 
court seems to have supposed, from the apparent conflict in the 
instructions. The rule of damages is the same in both cases. 
Hopkins v. Appleby, 1 Starkie’s Rep. 477. 3. The first in- 
struction given for plaintiff is clearly wrong as to what consti- 
tutes unsoundness. Temporary sickness at the time of sale, 
which was known to the plaintiff, did not constitute unsound- 
ness. Even a warranty will not cover defects which are plain- 
ly visible to the senses. 2 Kent, 483. Schuyler v. Russ, 2 
Caines, 202. 10 Vesey, 507. 

Ballou, for respondent. 1. The first instruction on the 
part of the plaintiff below is correct. Liton v. Brogden, 4 
Camp. Rep. 281. Lewis v. Peake, T Taunt. 153. 8 Mo. 
Rep. 710. 2. The second instruction is correct. The meas- 
ure of damages on an express warranty is the difference be- 
tween the value of the property, if sound, and its value un-. 
27—VOL. XVIII. 
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sound. 8 Mo. Rep. 710. 4 Mo. Rep. 16. Curtis v. Han- 
nay, 3 Esp. 87. Bridge v. Wain, 1 Stark. 487. 1 Stark. 
153. 2 Greenleaf, §262. 4 Phill. Ev. 105, and see note, p. 
96. On implied warranties, the price paid is the limit as to 
value, instead of the actual value, if sound. 7 Mo. Rep. 512. 
Sedgwick on Measure of Damages, 289. The evidence was, 
that the slave would not have been worth any thing, if she had 
the disease of which she died, at the time of the sale. 38. The 
second instruction refused was embraced in the third given. 4. 
The amount claimed for keeping and medical attendance was 
remitted, and therefore is no ground for reversing the judgment. 
5. The verdict will not be disturbed, if the instructions on 
both sides present together a fair exposition of the law of the 
case. 15 Mo. Rep. 598. Ib. 178, 349. 8 Mo. Rep. 342. 
6. The Supreme Court will not reverse for a refusal to grant 
a new trial, or because the verdict was against the weight of 
evidence. 15 Mo. 191. 


GAMBLE, Judge, delivered the opinion of the court. 


In October, 1851, McCullough sold a negro girl to Stearns 
for $500, with a warranty of soundness. Soon after the sale 
she was known to be unwell, and in May following died. The 
present action is upon the warranty of the soundness of the 
slave, charging that the slave, at the time of the sale, was dis- 
eased, and afterwards died of that disease, and claiming, 
also, for the labor, trouble and expense of keeping the slave. 
There was no offer to return the slave, and after verdict the 
plaintiff remitted the amount which, in his petition, he had 
claimed for keeping the slave. The answer of the defendant 
admits the sale and warranty, and the death of the slave, but 
denies her unsoundness at the time of the sale. 

1. At the trial, there was evidence given by both parties on 
the question whether the slave was unsound at the time of the 
sale, or had then any disease which produced her death. The 
instructions given by the court placed the question of unsound- 
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ness, at the time of the sale, before the jury ina light as favor- 
able to the defendant as the law would justify ; but on the 
measure of damages, two instructions were given which were 
in conflict with each other, and that given at the instance of the 
plaintiff was erroneous. The jury were told in the second in- 
struction given for the plaintiff, that if the slave was unsound 
at the time of the sale to plaintiff, and in consequence of said 
unsoundness died, they must find a verdict for the plaintiff and a 
assess his damages at an amount equal to the value of the 

slave, if she had been sound. Assuming that the court took 

the price paid to be the value of the slave, if sound, this in- 

struction would authorize a purchaser who had held and used 

a slave for a long time, to recover back the entire purchase 

‘money, if the slave ultimately died of any disease existing at 

the time of the sale, without any consideration of the value of 

the services rendered by the slave. The language of the in- 
struction is imperative, that the purchaser was entitled to re- 
cover the value of the slave, if disease existed at the time of 
sale, and that disease subsequently produced death. The evi- 

dence in the case showed that the slave, for several months 4 
after the sale, was engaged attending to the ordinary duties of 
a domestic servant. 

The instruction given for the defendant on the measure of ! 
damages, states the rule properly. ‘They were told in that in- 
struction that if the negro girl was unsound at the time of the 4 
sale, the measure of damages was the difference between the 
value of the slave, if sound, and her value with the disease or 

unsoundness. 

The judgment is, with the concurrence of the other judges, 

reversed, and the cause is remanded for further proceedings. 
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E. A. & S. R. Frutzy, Appellants, vs. TatBott, Respondent. 


1. Where a witness has been permitted to speak of the con‘ents of a writing, 
without having it present or accounting foi its absence, the court should ex- 
clude such evidence from the jury, if it is objected to while the witness is 
still testifying. 

2. Where a plaintiff has recovered judgment before a justice of the peace, and 
on appeal to the circuit court, has judgment for a less sum, it is error to 
adjudge the whole costs against him. The statute only makes him liable for 
the costs of the appellate court. 


Appeal from Clay Circuit Court. 


This was a suit begun by E. A. & S. R. Filley, the appel- 
lants, against Lawson A. Talbott, the respondent, before a 
justice of the peace of Clay county, upon a note for eighty- 
eight dollars and seventy-five cents, dated October 11th, 1850, 
and payable two months after date. The plaintiffs recovered 
judgment before the justice for twenty dollars and four cents 
and their costs, from which they appealed to the Circuit Court. 
Upon a trial de novo in that court, the plaintiffs read in evi- 
dence the note sued upon and rested their case. By consent of 
plaintiffs, the defendant then read in evidence an account of 
queensware bought by him of them, snowing a balance, after 
deducting credits, of $88 75 due plaintiffs, which they admit- 
ted tu be the balance for which the note was given. 

The defendant then introduced Fielding Huggins, as a wit- 
ness, who testified substantially, that one of the plaintiffs, in 
conversation with him, at their place of business in St. Louis, 
told him that the the above account had been made out by one 
of the clerks and that the clerk had made a mistake in extend- 
ing the items, and requested witness to say to Mr. Talbott, 
that he (Filley) would correct the mistake, if he (Talbott) 
would call on him, when he next came down to St. Louis. 

The defendant then introduced John Porter, as a witness, 
who stated that he had examined the account referred to above, 
and had compared it with a bill of queensware purchased by 
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Messrs. Vanosdell & McCoun of plaintiffs, and that, so far as 
the bills related to similar articles, they were charged from forty 
to fifty per cent. higher in Talbott’s bill, than in Vanosdell & 
McCoun’s. After this witness had given this testimony, and 
while he was testifying in relation to the prices of some of the 
items in Talbott’s bill, plaintiffs objected to his testimony in re- 
gard to the Vanosdell & McCoun bill, for the reason that the bill 
itself should be produced ; but the court overruled the objection, 
assigning as a reason, that it came too late. 

The defendant then introduced David Roberts, who testified 
that he had examined the account given in evidence, and found 
some of the articles charged at prices from thirty to forty per 
cent. higher than those at which he had purchased the same 
descriptions of articles in St. Louis. 

The jury found a verdict for the plaintiffs for the sum of 
nine dollars and fifty cents. The court rendered judgment for 
this amount and also for the costs of this suit. The plaintiffs 
filed their motions for a new trial and in arrest of judgment, 
which being overruled, they excepted and appealed to this 
court. 

Parsons, for appellants. 1. There was no evidence to 
warrant the finding. The respondent, having accepted and 
closed the sale, at the prices specified in the account, by pay- 
ing part of the account and executing his note for the balance, 
was estopped from setting up the alleged high prices, as a 
defence. 2. There is no evidence of any mistake in the ac- 
count. It was offered in evidence by the respondent and he is 
bound by it. An inspection of it shows that there is no mis- 
take in it, and proves, conclusively, that Huggins was mistaken 
in regard to Filley’s remark about error in the extensions, or 
that Filley himself was mistaken. 3. The objection to Por- 
ter’s testimony was well taken and it ought to have been ex- 
cluded. 1 Greenl. 169. Spencer v. Billing, 3 Camp. 310. 
4. It was error to render judgment against the appellants for 
the whole costs. They ought only to have been taxed with the 
costs of the appellate court. R. C. 1845, sec. 15, p. 243. 
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Abell & Stringfellow, for respondent. 1. The defence 
went to the consideration of the note. Besides, the agreement 
of Filley authorized it. 2. The admission of the evidence of 
Porter is not assigned for error. It was not objected to on the 
trial until it had been given, and the witness examined as to 
other matters. The objection would not have been good, if it 
had been made in time, as the witness did not testify to the 
contents of the paper. 3. The court, perhaps, erred in the 
taxation of the costs in the justice’s court, (ninety cents, ) 
against the appellants, and would, doubtless, have corrected 
the error, if its attention had been called to it. No such ob- 
jection was made to the judgment. It is submitted, that this 
error may be corrected, without a reversal. 


RyLanD, Judge, delivered the opinion of the court. 


The question of most importance in this case, arises in re- 
gard to the witness, Porter. He was called and testified about 
the contents of a bill of merchandise, bought of the plaintiffs 
by Vanosdell & McCoun. He spoke of the difference in the 
prices charged for similar articles, as appeared from the bill 
of Vanosdell & McCoun, and the bill which was offered in evi- 
dence by Talbott. The bill of Vanosdell & McCoun was not 
before the witness—wes not in court ; nor was its absence ac- 
counted for. After the witness had testified about the bill of 
Vanosdell & McCoun, and whilst he was still before the court 
as a witness, the plaintiffs objected to: his testimony in regard 
to the Vanosdell & McCoun bill, for the reason, that the bill 
itself should be produced; the court overruled the objection, 
_ assigning as a reason, that it came too late. 

The testimony of this witness was incompetent; he could 
not testify as to the contents of the bill of Vanosdell & Mc- 
Coun; the bill itself was the evidence by which the witness 
knew that there had ever been a sale to Vanosdell & McCoun of 
merchandise by the Filleys ; it gave him the evidence of the 
sale, the items and the price: these he was called to state. It 
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is, then, most obvious, that he was speaking of the contents of 
the absent bill. The court below was apprised of the illegality 
of this evidence, but refused to reject it, because the plaintiff’s 
objection came too late. In this the court erred; there was 
the witness still on the stand, still testifying before the court, 
and it was the duty of the court to withdraw the evidence from 
the jury, and direct them not to consider it in their verdict. It 
was not too late to remedy the error, and it should have been 
done as soon as the court had its attention called to it. The 
judgment for costs of the suit, too, is incorrect ; it should have 
been for the costs of the appellate court only. 

The judgment below is reversed and the cause remanded, 
the other judges concurring. 


Tue State, Respondent, vs. Dunn, Appellant. 


1. What is a sufficient provocation to mitigate a homicide from murder to 
manslaughter, is a question of law. 

2. Every deliberate and intentional killing is murder in the first degree, within 
the meaning of our statute, although the design to kill was formed but a 
moment before it was executed. 

3. It is error for a court to comment upon the evidence in a criminal case, 
unless requested so to do by the prosecuting attorney and the defendant. 

4. A court is not required to select each fact constituting an offence, and in- 
struct the jury to acquit if they have a reasonable doubt of that fact. A 
general instruction to acquit the accused, if they have a reasonable doubt of 
his guilt on the whole case,*is sufficient. 


Appeal from Newton Circuit Court. 


The defendant was indicted, and convicted of murder in the 
first degree, for the killing of one Henry Knowl. 

At the trial, Uriah Carroll, a witness for the State, testified 
that he was working in the field of defendant, his uncle, on the 
day Knowl received the injuries of which he died. When he 
returned home to his uncle’s house at sundown, he found the 
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prisoner and Knowl there, both considerably intoxicated. Af- 
ter making a fire and bringing a bucket of water, witness went 
out to feed the stock. While thus engaged, a difficulty commenc- 
ed in the house. He heard the defendant utter an oath as if in 
anger, and heard blows struck, after which the noise ceased. 
After he had finished feeding the stock, he went towards the 
house and through the open door saw Knowl lying on the floor. 
Witness did not go into the house, but passed towards the wood 
pile, as he thought, unobserved by the defendant. While there, 
he saw the defendant take Knowl on his back and carry him 
out to the fence and throw him over.. Witness then commenc- 
ed cutting wood, when defendant came out and told him to 
drag off ‘‘the d—d old son of a bitch.”? Witness took hold 
of Knowl and dragged him a distance, and returned to cut- 
ting wood. When he went into the house some time after- 
wards, Dunn asked him if Knowl still lived, and on being in- 
formed that he did, told witness to go and bring him into the 
house. Witness did so. Knowl was able to walk by being 
supported, but was much bruised and bloody in the face, and 
stated that his ribs were broken. When they reached the house, 
Knowl sank down in a helpless condition, and remained there 
and was kindly treated by the defendant, for two or three days, 
when he was removed to another house, where he shortly after- 
wards died. Witness stated that when he first went into the 
house after the difficulty, he saw no weapon but the shovel, the 
handle of which was much bent. Witness further testified that 
before Knowl died, Dunn told him (witness) that he had put 
some blood at a particular spot in the field which he pointed 
out, and requested him to swear that he found Knowl there, 


which he, through fear of the defendant, promised to do. 


Wills, a physician, testified to the extent of Knowl’s injuries, 
and gave it as his opinion that they caused his death. He also 
testified to the statements of Knowl, made three or four days 
before his death, when he said he knew he could not live long. 

Knowl stated that he being a German and Dunn an Irish- 
man, they were talking about the old countries, when suddenly 
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Dunn picked up a piece of iron or a chisel, and struck him first 
on one side of the head and then on the other, until he was 
knocked down in a senseless condition ; that when he became 
conscious, Dunn had a hatchet, and said that, ‘‘ as he had done 
that much, he must kill him to keep him from informing against 
him ;”? that thereupon Dunn struck at him with the hatchet, 
but Dunn’s wife caught him and prevented the blow; and that 
Dunn then carried him out and threw him over the fence. 

The statements of Knowl were objected to by the defendant, 
but admitted. 

The court gave the following instructions for the State: 

1. The court instructs the jury that, if they believe from the 
evidence, that James Dunn beat Henry Knowl with a shovel, 
chisel and hatchet, or either of them, and that they were dead- 
ly weapons, and that the beating was done in a cruel and bar- 
barous manner, and that it was done without sufficient or con- 
siderable provocation, and that he (Dunn) took Knowl, and 
carried him and threw him over the fence, and told Uriah Car- 
roll to drag the d—d old son of a bitch off, and that said 
Knowl died from said beating and barbarous treatment, the 
jury may infer from all these circumstances that said Dunn 
inflicted such beating and barbarous treatment upon said Knowl 
wilfully, feloniously, deliberately, premeditatedly, on purpose 
and of his malice aforethought, with intent to kill said Henry 
Knowl, and if they do so find from all the evidence, they ought 
to find him guilty of murder in the first degree. 

2. Malice, in a legal sense, means a condition of mind void 
of social duty, and fatally bent on mischief. 

3. The word ‘‘ wilful,” as used in the statute, means that 
the act must be done intentionally. 

4, The word ‘* premeditatedly,’? as used in the statute, 
means that the act must be thought of, some time, however 
short, before the mortal blow or blows were struck. 

5. The court instructs the jury that, if Dunn made use of a 
weapon or weapons likely to kill, and used them on Knowl, 
that he made preparations for concealing the body, that before 
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the death, he laid a train of circumstances tending to ward off 
suspicion, such evidence goes a great way to fix the grade of 
homicide at murder in the first degree. 

The defendant excepted to the giving of these instructions, 
and asked the court to instruct the jury that an intention to kill, 
and malice ‘‘ matured by premeditation and deliberation, be- 
fore the unlawful act,”? were necessary to constitute the crime 
of murder in the first degree, under our statute; and that if 
they had a rational doubt, either of the intention to kill or of the 
malice, tliey could not find the defendant guilty of that degree 
of crime. The defendant also asked several other instructions, 
among which was one that the jury could not convict of mur- 
der in the second degree, if they entertained a rational doubt 
of the intention to kill. The others were upon the subject of 
manslaughter. All the instructions asked by defendant were 
refused. The court, of its own motion, instructed the jury to 
acquit if they had a reasonable doubt of defendant’s guilt. 

The defendant appeals to this court. 

P. Rk. Hayden, for appellant. 1. No sufficient founda- 
tion was laid for the admission of Knowl’s declarations. 1 
Russ. Crim. Law, p. 752 and following. 2. The first instruc- 
tion submits to the jury a question of law, in regard to the suf- 
ficiency of the provocation. 3. The fifth instruction given is 
erroneous in several particulars. It affirms that, if the killing 
was by a deadly weapon, it was murder in the first degree, 
whether wilful, deliberate and premeditated or not. It affirms 
that the acts of the defendant, after the beating and before the 
death of Knowl, to avert suspicion, tended to show that the 
killing was wilful, deliberate and premeditated befure and at 


the time it was committed. It was a commentary upon the 


weight of the evidence. 4. The instructions asked by the de- 
fendant should have been granted. 5. The record does not 
show that the defendant was present when sentence was pro- 
nounced. 

Price & Hendricks, on the same side. The evidence not 
only shows the absence of any malice, but deliberation and pre- 
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meditation are negatived. Under the statute, these are all ne- 
cessary ingredients of the crime of murder in the first degree. 
The court erred in assuming that there was any such evidence. 
The court also erred in not defining the various degrees of felo- 
nious homicide, so as to have enabled the jury to discriminate 
between them. ‘I'he evidence clearly made out a case of man- 
slaughter. 
Gardenhire, (attorney general, ) for the State. 


Scott, Judge, delivered the opinion of the court. 


1. For the instructions given by the court, at the instance of 
the circuit attorney, this judgment must be reversed. The 
first instruction given cannot be sustained. A question of law 
should not be referred to a jury. What is a sufficient provo- 
cation to make what otherwise would be murder a less offence, 
is a question of law. The facts are found by the jury, and 
the court declares the law arising upon them, as they may be 
found. There can be no difficulty in such cases. If there is 
evidence tending to establish the facts constituting a provoca- 
tion sufficient to extenuate murder, the jury should be instruct- 
ed hypothetically. If the opinion of the court is so, the jury 
should be directed, that if they believe the facts (recapitulating 
them) are established which constitute the provocation, they 
should find according to the degree of extenuation such facts 
make in law. To tell the jury that if the killing was done 
without sufficient provocation, it is murder, without informing 
them whether the facts offered in evidence, if established to 
their satisfaction, would constitute a provocation, is leaving 
them to determine what is a sufficient provocation to extenuate 
murder. They may think one thing or another, or any act, 
however venial, would be a sufficient provocation. So the de- 
finition of murder would depend, in each case, upon the pas- 
sions or prejudices of jurors. 

2. The common law implied malice in every unlawful killing, 
and the burden of proof of extenuating circumstances, unless 
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they arose out of the evidence against the defendant, lay on 
him. Our act, defining murder in the first degree, is a tran- 
script of the act of 1794, of the state of Pennsylvania. Un- 
der that statute, it has been held that, unless the circumstances 
of malice are proved, the law will presume the unlawful killing 
murder of the second degree. Under the act, the unlawful 
killing is presumed to be murder, but not murder in the first 
degree. Whenever it appears from the whole evidence, that the 
crime was, at the moment, deliberately or intentionally execu- 
ted, the killing is murder in the first degree ; as if one, with- 
out uttering a word, should strike another on the head with an 
axe, this would be deemed premeditated violence within our act ; 
it will constitute the offence, if the circumstances of wilful- 
ness and deliberation were proven, although they arose and 
were generated*at the period of the transaction. If the party 
killing had time to think, and did intend to kill, for a minute 
as well as an hour or a day, it is a deliberate, wilful and pre- 
meditated killing, constituting murder in the first degree. So 
that, under the statute, there is no foundation for the notion, 
that the crime must have been preconceived some time before its 
perpetration. 

3. It is objected, that the fifth instruction given at the in- 
stance of the State, is erroneous, as it falls within the prohibi- 
tion contained in the 28th section of the 6th article of the act 
concerning Practice and Proceedings in Criminal Cases. That 
section enacts, that on the trial of any issue on any indictment, 
the court shall not sum up or comment upon the evidence, or 
charge the jury as to matter of fact, unless requested so to do 
by the prosecuting attorney and the defendant or his counsel. 


So much of that instruction as contains the direction to the 


jury, that the facts recapitulated went a great way to fix the 
grade of homicide at murder in the first degree, is erroneous. 
The facts referred to did not take place until after the death of 
the deceased, and could have no influence on the question, 
whether there was a provocation or other circumstance which 
mitigated the offence. They raised no question of law, and 
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could only affect the question of the guilt of the accused. The 
court, then, should not have told the jury thut they went a great 
way to show that the defendant was guilty of the crime of mur- 
der. Whether the crime was murder or manslaughter, the 
accused might have equally feared the punishment of the law. 
The acts referred to certainly had no tendency to show the 
motive by which the accused was actuated in committing the 
offence. They could only have been dictated by a fear of pun- 
ishment. If the instruction had been confined to the fact of 
the use of weapons likely to kill, it might have been given as 
evidence of malice and premeditation. 

4. There is no warrant for the course of selecting each fact 
constituting the offence with which one is accused, and asking 
the court for an instruction to the effect, that if the jury have 
a reasonable doubt of that fact, they must acquit. All that 
is required of the court is, that, in suitable cases for such an 
instruction, it should tell the jury that, if, upon the whole case, 
they have a reasonable doubt of the guilt of the accused, he 
should be acquitted. 


Judge Ryland concurring, the judgment is reversed, and the 


cause remanded. Judge Gamble not sitting. 





THe State, Plaintiff in Error, vs. Furtcaer, Defendant in 
Error. 


1, An indictment which charged the defendant with permitting a gaming device 
to be “set up and used,” was held not bad for duplicity. 


Error to Putnam Circuit Court. 
Gardenhire, (attorney general, ) for the State. 
RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted by the grand jury of Putnam 
county for permitting a gaming table to be set up and used, 
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for the purpose of playing games of chance for money and 
property, in a certain house situated in said county, of which 
said house the said Fletcher then and there had the possession 
and control; and that he, the said Fletcher, did, knowingly, 
wilfully and unlawfully permit games of chance to be then and 
there played at and upon said gambling device, for money; 
and that money, to-wit, one dollar, was then and there bet, 
won and lost, contrary, &c. 

The defendant moved to quash the indictment, because the 
same was bad for duplicity ; the court sustained this motion, 
and quashed the indictment ; the circuit attorney excepted to the 
opinion of the court, filed his bill of exceptions, and brings 
the case here by writ of error. 

The indictment is framed on the 17th section of the 8th arti- 
cle of the statute concerning Crimes and Punishments, R. C. 
1845. This section declares, that ‘‘ every person who shall 
permit any gambling table, bank or device, prohibited by the 
fifteenth section, to be set up, or used, for the purpose of gam- 
ing, in any house, &c., of which he, at the time, had the pos- 
session or control, shall be adjudged,”’ &c. The fifteenth sec- 
tion, after naming several kinds of gaming tables, has the gen- 
eral expression, ‘‘ or any kind of gambling table, or gambling 
device, adapted, devised and designed for the purpose of play- 
ing any game of chance for money or property,” &. The 
defendant contends that the offence consists in permitting the 
gambling device ‘* to be set up or used,”’ and not in both set- 
ting up and using; and that, in this indictment, he is charged 
with both setting up and using the gambling device, and also 
with permitting games of chance to be played on said gambling 
device. 


1. In the opinion of this court, there is no force in the 
defendant’s objection, and his motion to quash should have 
been overruled; there is no objection to charging several dif- 
ferent acts, either one of which is an offence under the statute 
which creates it, in one indictment, or in one count of the 
indictment, although the statute uses the disjunctive form in 
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describing the offence. For instance, it is an offence for any 
person ‘‘ to resist cr obstruct or oppose the execution of any 
civil or criminal process.”? An indictment charging that the 
person did ‘‘ obstruct the execution of such process,” would, if 
properly and formally drawn, be good ; any one of these pro- 
hibited acts makes the offence—either ‘‘ resistance, ”’ ‘* ob- 
struction,”’ or ‘* opposition ;” yet it never was supposed that 
the indictment would be bad if the pleader had used the con- 
junctive form, and charged that the person did resist, obstruct 
and oppose the execution, &c., masing all the acts constitute 
but one offence, in the manner charged in the indictment. See 
Storrs v. State, 3 Mo. Rep. 9. State v. Palmer & Doll, ‘ 
4 Mo. Rep. 454. Lorton v. State, T Mo. Rep. 55. In pro- 
secutions for misdemeanors, no such technical nicety and cer- | 
tainty are ever required, as the judgment of the Circuit Court | 
in this case is based upon. i 
The practice of sustaining motions to quash indictments for 
every trivial objection, or for every formal defect, tends to the : 
great perversion of justice, and to the increase of offence. : 
The motions to quash are always addressed to the discretion of 
the court. There is no legal obligation resting on the court to 
entertain such motions. It is most prudent to quash an indict- 
ment when the court sees, clearly, that a judgment on it must 
be arrested; there is no reason to incur the costs of a trial 
when it is manifest the indictment is too defective to support a 
judgment of conviction. In such cases, the sooner the pro- 
ceedings are stopped, the better. 
‘+ In case of misdemeanors, the joinder of several offences 
will not, in general, vitiate in any stage of the prosecution. 
For, in offences inferior to felony, the practice of quashing the 
indictment, or calling upon the prosecutor to elect on which 
charge he will proceed, does not exist. But, on the contrary, 
it is the constant practice to receive evidence of several libels . 
and assaults, upon the same indictment. It was formerly held, 
that assaults upon more than one individual, could not be joined 
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in the same proceeding ; but this is now exploded.” Chitty’s 
Crim. Law, p. 254, vol. 1. 

The judgment of the Circuit Court, quashing the indictment 
in this case, is erroneous; it is, therefore, reversed, and the 
cause remanded. The other judges concurring. 





THE State, Respondent, vs. BLEEKLEY, Appellant. 


1. The illegal manner of summoning a grand jury is no ground for a plea in 
abatement to an indictment, nor would it, under our statute, be any ground 
for a challenge to the array. 


Appeal from Holt Circuit Court. 


Vories and Hudgens, for appellant. 
Gardenhire, (attorney general, ) for the State. 


RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted at the October term, 1852, of 
the Circuit Court for Holt county, for permitting a gambling 
device to be set up and used in a building of which he had the 
possession and control, and permitting persons to bet money 
and property on games of chance played thereon. 

At the April term of said court, in the following year, the 
defendant appeared and filed his plea in abatement to the said 
indictment, which alleged, that the grand jury which found and 
presented the said indictment, had not been summoned and se- 
lected and chosento perform the duties of grand jurors, accord- 
ing to the statute of this state regulating the selecting and im- 
panneling grand jurors for Holt county, and specifying the 
omissions in such selecting and impanneling. The circuit at- 
torney demurred to the plea of the defendant. The court sus- 
tained the demurrer. The defendant afterwards filed his plea 
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of not guilty, a jury was had, and a verdict of guilty and 
judgment thereon rendered against the defendant. The defend- 
ant afterwards made his motions for a new trial and in arrest 
of judgment, which were overruled, and he brings the case here 
by appeal. 

1. The principal matter relied on by the appellant’s counsel 
for the reversal of the judgment below, is the ruling of the 
court in sustaining the demurrer to the defendant’s plea in 
abatement. 

The legislature, at their session of 1850 and 751, passed ‘an 
act to provide for a uniform jury law, and to provide for the 
payment of jurors.” This act was made to embrace a part of 
the counties only of the state—did not extend over the entire 
state ; among the counties over which this act extended, is the 
county of Holt. This act requires the Circuit Court, at the 
several terms, to appoint three commissioners, who shall select, 
at the term at which they are appointed, the names of one hun- 
dred persons, free from legal exceptions, of fair character, of 
approved integrity, of sound judgment, and well informed, to 
serve as jurors ; the names of these persons were to be written 
on pieces of paper and folded up as nearly alike as possible, 
put in a box and the commissioners to shake the box and draw 
out the slips of paper, one by one, and keep a list of the 
names thus drawn, in the order drawn. ‘The commissioners are 
to certify this list of names to the court, properly sealed up, 
and the court to deliver the list to the clerk, and swear the 
clerk and his deputies not to open the envelop enclosing the list 
of names, except at the time prescribed by said act. ‘This time 
is declared to be within thirty days of the next term, and not 
before. The clerk shall then make out a list of the first forty 
names, not to include the name of a person who has died, (if 
any, ) since the list was made by the commissioners, or one 
who has become insane, or moved out of the county; and shall 
forthwith deliver the list to the sheriff, who shall, at least three 
days previous to the term, summons said persons to attend 
28—voL. XVIII. 
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as jurors; from the list so summoned, a grand jury shall be 
selected. 

It appears that the grand jury which was selected and im- 
panneled at the term of the court at which this indictment was 
found, had not been selected under the provisions of the above 
mentioned act, but was selected according to the general law 
regulating grand jurors, (R. C. 1845, Practice and Proceed- 
ings in Criminal Cases, art. 3, p. 863,) and this failure thus 
to select them, is relied upon by the defendant in his plea, to 
abate this indictment. 

Without taking any notice of this subject, under the practice 
at the common law in regard to it, and without reference to . 
the practice of some of the courts in sister.states, where the 
common law has been adopted, we consider this subject regula- 
ted by our statutes. 

In early days, in this state, it was common for the courts to 
grant new trials in criminal cases, on account of some disqual- 
ification of jurors. Frequently, after undergoing the labor and 
expense of a trial, lasting for days, and after a verdict of 
guilty was found, a new trial was ordered, because the prisoner 
had discovered that one of the jurors was an alien. 

The legislature determined to put a stop to this practice, and 
declared, that ‘* no exception to a juror, on account of his citi- 
zenship, non-residence, state or age, or other legal disability, 
shall be allowed after the jury is sworn.” R,. C. 1845, tit. 
“¢ Jurors.” 

‘¢ Any person held to answer to a criminal charge, may object 
to the competency of any one summoned to serve as a grand 
juror, before he is sworn, on the ground that he is the prose- 
cutor or complainant, upon any charge against such person, or 
that he is a witness on the part of the prosecution, and has been 
summoned or bound in a recognizance as such; and if such 
objection be established, the person so challenged shall be set 
aside.” Sec. 2. 

‘* No challenge to the array of grand jurors, nor to any person 
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summoned as a grand juror, shall be allowed in any other 
cases than such as are specified in the last section.” Sec. 3, 
art. 8, Practice and Proceedings in Criminal Cases, R. C. 
1845, p. 863. 

Sec. 48: ‘¢ Whenever any person charged with an offence 
shall be confined in any jail two months before the regular 
term of the Circuit Court in which he is to be tried, the jailor 
shall, without delay, inform the judge of such court thereof, 
who shall cause a special term.of the said court to be held for 
the trial of such prisoner.” 

Sec. 51: ‘* The judge, in his discretion, may order a grand 
jury to be summoned, and the court, at such special term, shall 
possess all the jurisdiction, and have all the powers of a cir- 
cuit court, in criminal proceedings, at a regular term thereof.” 
R. C. 1845, tit. ‘* Courts.” 

Now give the effect to the statute concerning jurors, or, as 
it is called, the ‘‘ Uniform Jury Law,” passed in 1851, for 
the government of some twenty-five counties in this state, where 
there are upwards of one hundred, which the defendant’s coun-. 


sel contends for in this case, and we must virtually deprive the. 


courts from ever holding a special term for criminal business, 
in the counties under this ‘‘ Uniform Jury Law ;” for no grand, 
jury can be summoned at such terms—no indictment found ;: 


and the prisoner must still remain in jail, though it is moze:. 


than two, or even more than four months, to the next regular 
term. 

The legislature never designed this ; they never anticipated 
such an event; they supposed all objection to juries, either 
grand or petit, must, under the laws of the state, be made at 
the time when about to be sworn, and for the causes in the 
statute mentioned. ‘The court, then, very properly, sustained 
the demurrer to the plea in abatement filed herein. 

The defendant is not permitted to question the manner of 
summoning the grand jury; such a cause on such a subject, is 
not one of the statutory objections allowed to grand juries or 
to a grand juror in our courts, and none other ean avail. 
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The object of this ‘‘ uniform jury law,” for a small part of 
our state, appears to be for the purpose of equalizing more the 
service on juries, and providing for the means of payment of 
such services. 

The grand jurors are required by the general law concerning 
them, to be either householders or freeholders ; this requisite is 
not among those necessary for the commissioners to regard in 
making their selections of the one hundred men under the new 
‘uniform jury law.”” Upon the whole view of this subject, 
then, it is the opinion of this court that the defendant’s plea in 
abatement was properly considered of no force by the court be- 
low. The matters set forth therein by him, however they may 
be regarded and considered at common law, are not available 
under our statutes. 

The judgment below is affirmed, the other judges concurring. 





Tue State, Appellant, vs. Cuark, Respondent. 


1. There is no doubt of the power of a court to make nunc pro tunc entries on 
the record in furtherance of justice. 

2. The failure of a clerk to enter upon an indictment the day of its return into 
court, does not entitle the defendant to his discharge. 


Appeal from Dent Circuit Court. 


Gardenhire, (attorney general, ) for the State. 1. A de- 
fendant cannot be discharged for any failure of the clerk in 
making entries, after the filing of an indictment. 2. The Cir- 
cuit Court had power to order entries of proceedings had at a 


. previous term to be made nunc pro tunc. Hyde v. Curling, 


et al., 10 Mo. Rep. 359. 


RyLanD, Judge, delivered the opinion of the court. 


The defendant was indicted for gaming by the grand jury, at 
the September term of the Circuit Court for Dent county, in the 
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year 1852. At the April term of said court, in the year 1858, 
the defendant appeared in court, and moved the court to dis- 
charge him from his recognizance in this case, for the following 
reasons: ‘‘ 1st, because there is no indictment in this cause filed 
in the clerk’s office in this court by indorsement of the clerk on 
said indictment; 2d, because there is no indictment in this 
cause, and because the proceedings are otherwise irregular and 
defective.” 

Upon the hearing of the motion, the indictment was shown 
with the following indorsements: ‘‘ State of Missouri vs. 
Willis Clark. Indictment for gaming. A true bill. R. B. 
Matthews, foreman of the grand jury.” The clerk had not 
marked the time of filing the same on the indictment, but had 
omitted to do so. 

The circuit attorney then, in presence of the court, made up 
the records of the court for the last term, by entering on the 
records the formal entry of the commencement of the term, in 
September, 1852: the return of the venire facias for a grand 
jury by the sheriff—the swearing and impanneling the grand 
jury, of which Ransom B. Mathews was, by the court, made 
fcreman, and that the same were charged by the court, and re- 
tired to consider of their indictments; and on Tuesday, the 
second day of the term, the following proceedings were had: 
‘¢The grand jury returned into court the following true bills 
of indictment.”” Then follows a copy of the indictment in this 
ease, which the clerk spread in full upon the records of the 
court. The court sustained the defendant’s motion and dis- 
charged him. The circuit attorney excepted, and brings the 
case here by appeal. 

1. This record is so badly made out, that it is almost out of 
our power to find what was done, or what was the real situa- 
tion of the record at the time the motion was made to discharge 
the defendant. We see that he had been recognized to appear 
at court at the April term, 1853, to answer to the State upon 
an indictment for gaming. We see that the clerk had omitted 
to mark or indorse upon the indictment the day the same was 
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returned by the grand jury into court; and we also suppose, 
from what we can make out of the record sent up to this court, 
that the clerk had omitted to make the proper entries in the re- 
cords of the meeting of the court at the September regular term, 
and had omitted to enter the swearing and charging the grand 
jury, and the return of that body into court on the second day 
the bills of indictment found by them. This omission of duty 
by the clerk was supplied, by the circuit attorney making the 
entries for him. There is no error in thus making up the re- 
cords of the court in proper form, from the minutes kept of 
the proceedings of the court by the clerk. See Hyde v. Cur- 
ling & Robertson, 10 Mo. Rep. 359. In this case, the court 
observed : ‘* No question can exist as to the power of the court 
to make nunc pro tunc entries for the furtherance of justice, 
and thus to place on the records the action of the court had on 
a former day of the term, or at a previous term, and which the 
clerk had omitted to enter at the time.” 

The court could see and know from the minutes, whether 
there had been a regular term of the court at September, in the 
year 1852; whether a grand jury had been sworn, impannel- 
ed and charged, and could also ascertain if there were any 
indictments found by the grand jury, and returned into court 
by them, and were then with the records of the court before it, 
If these acts had taken place, the failure of the clerk to make 
proper and formal entries on the records of the court, might 
have been supplied or corrected, by having such entries made 
nunc pro tunc. 

2. It seems, from the record before us, that the clerk had 
spread upon the records of the court the indictment against 
Clark in full; I cannot tell whether this act was done before 
the motion to discharge, or at the April term, or at the previous 
term. There was no necessity for spreading the indictment in 
full upon the records of the court at any time. It was a re- 
cord of the court when the grand jurors returned it a true bill 
into the court, and it should then have been filed among the re- 
cords of the court. On this motion, it was the duty of the 
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court to have ordered the clerk to indorse the time of filing the 
indictment in court, and this would have placed the whole mat- 
ter right. No doubt, that the day and time of returning the 
indictment was known to the clerk and court—minutes of this 
fact were, in all probability, then in court, made by the clerk 
at the last term. 

There was no ground for sustaining the defendant’s motion 
to be discharged: the failure of the clerk to enter the day of the 
return of the indictment by the grand jury into court, could not 
authorize the court to discharge the defendant. 

In the case of State v. Mertens, 14 Mo. Rep. 94, the fore- 
man of the grand jury omitted to sign his name to the indorse- 
ment on the indictment, ‘‘ a true bill ;”? this omission was not 
considered such as to render the whole proceedings under the 
indictment illegal. 

The judgment of the Circuit Court, in sustaining the defend- 
ant’s motion, is erroneous ; it is, therefore, reversed, and this 
case is remanded for further proceedings, in accordance with 
this opinion. ‘The other judges concurring. 


THE State, Respondent, vs. JENNINGS, Appellant. 


1. In a criminal case, the supreme court will not reverse because irrelevant 
evidence was allowed to go to the jury, if it could not have prejudiced 
the accused. 

2. Every deliberate and intentional homicide is murder in the first degree. 

3. One good count in an indictment will support a general verdict, no matter 
how many defective counts there may be. 


Appeal from Buchanan Circuit Court. 


Hayden, for appellant. 1. No sufficient foundation was laid 
for the admission of the threats of Copeland. There was no 
proof of a previous conspiracy or confederacy to perpetrate the 
outrage upon Willard. 38 Chitty’s Criminal Law, p. 1148 and 
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authorities referred to. 1 Phillips’ Ev. 88. 2 Starkie’s Ey. 
141. Commonwealth y. Crowninshield, 10 Pick. 497. 1 
Greenleaf’s Ev. §110, §111. 2 Peters, 3864. 2. The first 
instruction given for the State is erroneous. The assistance 
and aid must have been wilful, deliberate and premeditated on 
the part of Jennings. The instruction does not exclude the 
idea that the aid and assistance might have been such as would 
not make the defendant guilty of murder. 3. The second in- 
struction given for the State is wrong. Malice must have ex- 
isted not only at the time of, but before the killing. 4. The 
third and fifth instructions given for the State are wrong, be- 
cause there is no evidence to sustain them. 5. The sixth in- 
struction is contrary to the principle decided in Bower v. The 
State, 5 Mo. Rep. 879, 380. 6. The defendant’s first, se- 
cond and third instructions ought to have been given. Also 
the fourth. ‘‘ Whipping,’ as that word is used in common 
parlance, is a misdemeanor and not a felony. His fifth and 
sixth instructions also should have been given. The instruc- 
tion given by the court, on its own motion, does not cure the 
errors. 6. The judgment ought to have been arrested, because 
it does not appear upon which count in the indictment the jury 
found a verdict. 

Gardenhire (attorney general,) for the State. 1. The 
verdict is supported by the law and the evidence. The evi- 
dence applied to the law, as given by the court, presents a clear 
case of murder in the first degree. 2. The testimony admitted 
by the court was proper. Where several persons are proved to 
have combined together for the same illegal purpose, any act 
or declaration of one is evidence against all. 1 Phillips on Ev. 
94,95. Cowen & Hill’s notes, p. 176 and following. 3. The 


‘instructions given contain a fair exposition of the law applica- 


ble to the whole case, and the appellant could not have been 
injured by the refusal of those asked by him. 4. The judg- 
ment cannot be arrested for the failure of the jury to specify, 
in their verdict, upon which count it was found. R. C. 1845, 
869, sec. 17, fourth clause. 5. A general verdict, though all 
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the counts are bad but one, is sufficient. In this respect, there 
is an essential difference between civil and criminal cases. 1 
Chitty’s Crim. Law, 689. Hudson v. The State, 1 Blackf. 
Rep. 319. 


Ry.anp, Judge, delivered the opinion of the court. 


The defendant, Augustus Jennings, was indicted with Wil- 
liam Langston, David Jones and Burr Anderson, for the mur- 
der of one Edward II. Willard, at the November term of the 
Circuit Court for Buchanan county, in the year 1852. 

At the March term of said Circuit Court, in the year 1853, 
the defendant, Jennings, was tried separately, and was found 
guilty of murder in the first degree. He moved for a new 
trial, assigning therefor the usual reasons, which was refused. 
He then moved in arrest of judgment, which motion being over- 
ruled, the defendant excepted, and filed his bill of exceptions, 
prayed for an appeal, which was allowed, and brings the cause 
before this court. 

The principal matters assigned here, and relied upon for a 
reversal of the judgment of the court below, are the admission 
of illegal and improper evidence, and the giving and refusal to 
give instructions to the jury as to the law of the case. The 
evidence shows that the killing of Willard was in a most cruel 
manner. He was tied to a tree and whipped to death. It may 
be seen from the evidence preserved in the record, that this act 
was in course of perpetration some five or six hours—from eight 
or nine o’clock in the morning, until two or three o’clock in the 
afternoon of the 27th day of July, in the year 1852, within a 
short distance of the city of St. Joseph, in Buchanan county. 
On the morning of the day Willard was killed, the defendant, 
Jennings, in company with Langston, Anderson and Willard, and 
probably another, were seen going up towards the grave yard, 
near the town of St. Joseph—Jennings having previously pur- 
chased a cow hide and rope. 

The day before Willard was killed, many threats were made 
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at a public gathering at the railroad depot, in St. Joseph, about 
whipping him. There was an auction at the depot; at this 
auction, Willard was present and bid for some article; upon 
his bidding arose the conversation or remarks of a man named 
Copeland, which were given in evidence by the witness, James 
A. Owen, and which form the ground of the principal objec- 
tion to the evidence offered in the case, on the part of State, by 
the defendant. 

1. The objection to the giving of the remarks of Copeland 
in evidence, has more weight than any other taken, and should 
this be overruled, it will not be necessary to notice the rest, as 
the whole of the objections depend upon the same principle. It 
will be necessary, therefore, to notice this particularly. The 
witness, James A. Owen, said: ‘‘I was at the railroad depot 
on the 26th day of July—the day before Willard was killed. 
I did not see the difficulty between Harding and Willard. 


‘There were many threats made there, such as cowhiding his guts 


out. Langstcn stated that he had a cowhide at home that 
would make the wine come. Copeland was in a great rage. 
In a loud voice Copeland charged him with being a swindler, 
that he ought to have his guts lynched out. Willard bid for 
some article and Copeland turned around and said to him, 
‘¢have you got the money for it??? Willard replied, ‘I 
have.”? Copeland then said, ‘‘ God damn him, if it was not 
for the law I would murder him ;” ‘‘ that he ought to be lynci- 
ed to death.”” Iheard Copeland charge that Willard had seven 
hundred dollars hoarded up at home. Witness did not hear 
Jennings say any thing. Witness says that when the threats 
were made, his best impression is, that Jennings was on the 
ground. Next day, saw Willard dead in the bushes, near the 
grave yard; examined the red-bud tree ; found marks upon the 
tree about as high asa man’s face. The testimony objected 
to, commences with the word ‘‘threats,’? and ends with the 
word ‘‘home.”? Copeland was not one of the persons indicted. 
His remarks, therefore, were not properly evidence, and on ob- 
jection urged, they should have been rejected ; but they could 
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not operate to the prejudice of the defendant, however they 
might to the prejudice of the State. The natural effect of these 
remarks of Copeland was to induce the jurors to believe that 
the deceased was deserving of some great and severe punish- 
ment, and to palliate the charge against the defendant. This 
court cannot see how it was possible to prejudice the 
jurors against the accused. The circuit attorney might have 
interfered and objected to such evidence, because its obvious 
tendency was to create an unfavorable impression against the 
deceased, and in favor of the defendant; and for such evi- 
dence, though irrelevant, where no injury or harm could be 
done to the prejudice of the accused, this court will not re- 
verse. 

It was proper and competent to offer the threats of Lang- 
ston, and of the other persons indicted, showing a common 
design to do the injury. 

In looking over the record of the proceedings of the Circuit 
Court, I find the evidence of the witnesses all given once be- 
fore the jury, without any objection or exception by the defend- 
ant ; and in another part of the record, I find the same testi- 
mony of the witnesses again set down, and objections and ex- 
ceptions taken to it. I have looked at the evidence as though 
it had been excepted to, and our opinion is, that the exceptions 
cannot be maintained. There is no error, then, in the admis- 
sion of the evidence in this case. 

It is not deemed necessary to spread out the whole evidence 
in this case in the opinion; such facts though as may show that 
the jury have come to a proper conclusion, may not be impro- 
perly here set forth. 

The testimony shows that Willard was whipped to death ; 
that this whipping was continued several hours; that the de- 
fendant was one of the persons concerned and engaged in this 
whipping : that, while the parties were engaged in this busi- 
ness, one of them went to Willard’s house, with an order from 
him to his wife for seventy-five dollars; that she was told it 
would be better to raise the money. None was obtained, and 
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the party went back again towards the grave yard ; that on the 
day Willard was killed, between nine and twelve o’clock in the 
forenoon, Jennings, the defendant, went two or three times to 
a tavern for water and whisky, and started back again up to- 
wards the grave yard; that three or four men were seen in the 
brush, near the grave yard, whipping a man, who was hallooing 
while they were whipping him: the back of the person thus un- 
dergoing the lash, looked, in the words of the witness, as though 
a handful of blackberries had been rubbed on it. After five or 
six minutes the whipping ceased; witness turned off and then 
heard the lash again, and the cries of the sufferer again; that 
the body of Willard, when found, about three or four o’clock 
in the evening of the day he was killed, had been dragged from 
the place or tree where it was supposed he had been whipped to 
death, abont thirty yards, and covered up with brush; that it 
was lacerated and bruised very much. 

One of the physicians, who testified, said, ‘‘the general 
portions of the body were mutilated, there not being a quarter 
of an inch of the body sound and unmutilated ; had no doubt 
the wounds produced death.’ Another physician said, ‘I 
went out and found the dead body of Willard in the brush; it 
had evidently been covered with brush; the body was lacerated 
and bloody ; he appeared to have been badly whipped from his 
neck to his knees. Willard, in my opinion, died from the 
effect of the flagellation ; his back, breast and belly were bad- 
ly lacerated, and the wrists were bruised, and had the marks of 


. manacles or handcuffs on them; discovered considerable blood 


on the ground under Willard’s head.” 

One of the persons indicted with the prisoner, in company 
with the prisoner, on the evening of the day Willard was kill- 
ed, told a witness, by pointing out on his hands, two hundred 
and fifty or three hundred and fifty lashes—said, “+ yes, we 
did ;”? said he was a mere spectator, until Willard accused you, 
(that is, witness.) I then, (said he,) took a stick and hit 
him onthe head. The tree where this man was whipped to 
death had marks of the friction of a rope, and there were 
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plenty of withes that had been used at the tree. One of the 
persons indicted got a pair of handcuffs, and then started on 
to overtake Langston, Jones, Jennings and Willard. Upon the 
whole of the evidence, there can not be a doubt but that the 
jury was fully warranted in finding their verdict. 

Upon the evidence, the court below gave the following in- 
structions : 

1. If the jury believe from the evidence, that Edward H. 
Willard was wilfully, deliberately and premeditatedly killed in 
the month of July last, in this county, and that Jennings, the 
prisoner, was present, aiding and assisting, they will convict. 

2. The deliberation and premeditation necessary to consti- 
tute murder in the first degree, may be inferred from the cir- 
cumstances connected with the killing; and if malice existed, 
it is sufficient. It is not necessary to prove the length of 
time it existed. 

8. All present at the time of committing the offence, are 
principals, although they do not all act, if they are confede- 
rates and engaged in a common design; nor is it necessary to 
prove that Jennings, the prisoner, was present at the time of 
the killing ; it is sufficient, if he was near enough to counte- 
nance what the others were doing—wait upon, or stand watch 
for them, or readily come to their assistance, if necessary ; nor 
is it necessary to prove that he struck any of the blows—the 
blow of one is the blow of all. 

4, Any or all of the above points may be established by cir- 
cumstances. 

5. If the evidence shows a conspiracy or concert between the 
prisoner and Jones, Langston and Anderson, to injure Willard, 
then all the threats made by either of them, in relation to such 
injury, are legal evidence against the prisoner. 

6. If the jury believe from the evidence, that it was not the 
intention of those concerned in lynching Willard, to kill him, 
but that they did intend to do him great bodily harm, and that 
in so doing death ensued, such killing is murder in the first 
degree, by the statute of this state. 
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The following instruction, asked by the State, was refused : 

7. The law holds every man to intend to do that which is the 
consequence of his acts; and if the intention was not to kill 
in the case at bar, it devolves upon the defendant to show it by 
proof. 

The following instructions, asked by defendant, were refused. 

1. That, unless they believe from the testimony, that the de- 
fendant was present when the deceased was killed, and had an 
agency in bringing about his death, or was present aiding, as- 
sisting or encouraging others, who did effect and bring about 
the death of Willard, the deceased, they will find the defend- 
ant not guilty. 

2. If the jury should believe from the testimony, that the 
defendant was present, aiding others, when Willard was killed, 
they must also believe from the testimory, that he was present 
for the purpose of killing, or assisting to kill Willard, the de- 
ceased, before they can find him guilty of murder in either the 
first or second degree. 

8. If they believe from the testimony, that the original de- 
sign was to whip, but not to kill Willard, but that the purpose 
to kill was conceived after the whipping commenced, they must 
believe from the testimony, that the defendant participated in 
such purpose before they can find him guilty of murder in either 
the first or second degree. 

4, That the whipping another is, in law, a trespass and mis- 
demeanor, and not a felony. 

5. The killing of a human being, without design to effect 
death, while such other is engaged in the perpetration of any 
crime or misdemeanor not amounting to a felony, shall be man- 
slaughter in the first degree. 

6. That the involuntary killing of a human being, by the act 
of another, whilst such other person is engaged in a trespass, 
shall be deemed manslaughter in the third degree. 

7. That the jury may find the defendant guilty of any of 
the four degrees of manslaughter, or acquit, as the evidence 
may warrant. 
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‘Lhe court, of its own accord, gave the following instruc- 
tions : 

1. The State must prove the charge as laid in the indictment, 
or the jury must acquit. 

2. If the jury should believe from the testimony, that the 
‘prisoner went with Langston and others, without any intention 
on his part to commit a felony, or do Willard great bodily harm, 
and Langston and others killed Willard, or intended to do 
Willard great bodily harm, and in carrying out said intention 
death ensued, without the consent and aid of prisoner, they will 
acquit. Presumption, to justify conclusion of guilt, must be 
reasonable, and flow necessarily from facts proved in the case. 

2. From the instructions which the court gave, it is the 
opinion of this court, that the law was fairly and properly laid 
down to the jury, and the instructions which were refused, were 
properly refused ; these did not tend, nor was it their object to 
guide or instruct the jury to a proper conclusion of the facts 
and law of the case. 

In looking over the instructions, those numbered one and six, 
asked and given for the State, have been pointed out by the 
counsel for the defendant as most objectionable. As to the 
first instruction given, this court is of opinion, that such is the 
law, clearly and frequently laid down in criminal trials. If 
the party killing had time to think, and did intend to kill for a 
minute, as well as for an hour or a day, it is a deliberate, wil- 
ful and premeditated killing, constituting murder in the first 
degree, within the act of assembly in Pennsylvania, (which is 
like ours.) See Com. v. Richard Smith, Oyer and Term., 
Philad. 1816. 

Wherever it appears from the whole evidence, that the crime 
was at the moment, deliberately or intentionally executed, the 
killing is murder in the first degree. 

Where the deceased was killed by means of blows inflicted by 
a club, not quite as thick as an axe-handle, held and used by 
one person, and by a leather strap, with a metal buckle at each 
end, held and used by another person, it was held that this was 
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murder in the first degree. Com. v. Murray, Ash. 41. Whar. 
Dig. Crim. Law, 327, sec. 78. 

The sixth instruction is correct under the statute of this state. 
See Crimes and Punishments, R. C. 1845, sections 1 and 38. 
Homicide committed in the attempt to perpetrate any arson, 
rape, robbery, burglary or other felony, shall be deemed mur- 
der in the first degree. The thirty-eighth section makes the 
person by whose act or procurement great bodily harm has 
been received by another, guilty of what is, by our law, called 
a felony ; that is, guilty of such an offence as may be punished 
by imprisonment in the penitentiary. 

In the opinion then, of this court, there is no error in the 
act of the court, in refusing instructions or giving instructions 
in this case. 

3. There is nothing in the objection about a general verdict, 
or of one defective count. One good count in an indictment is 
sufficient to support a general verdict, no matter how many de- 
fective counts there may be in the indictmet. This case pre- 
sents the act of whipping a man to death, with the deliberation 
of previously going from one store to another in order to pur- 
chase a cowhide and a rope—hiding the cowhide by thrusting it 
down his bosom—walking along with the victim through the 
streets of a considerable town—attracting the attention of per- 
sons by the previous threats against the victim—borrowing a 
pair of manacles—going two or three times for a fresh supply of 
whisky and water, while perpetrating the deed—hiding the body 
under brush to conceal it—engaged in this merciless transac- 
tion for hours, nearly the half of aday in July. Is it strange 
that a jury of intelligent men should, in such a case, find the 
actor, on trial before them, guilty of murder in the first degree ? 

Let the judgment below be affirmed; the judges of the 
court all concurring. 
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THe State, Appellant, vs. Fenty, Respondent. 


1. The supreme court will not interfere with the decisions of inferior courts 
upon their own rules. 

2. A county warrant is such an instrument or writing as may be forged, with- 
in the meaning of the sixteenth section of article four of the act concerning 
Crimes and Punishments. R. C. 1845. 

3. Where a party is charged with altering or forging a county warrant, an in- 
dictment is sufficient which alleges that he falsely altered and forged the 
warrant, &c., intending to defraud, &c., setting forth the warrant in hec 
verba, without alleging, in the words of the statute, that it was an instru- 
ment or writing, being or purporting to be the act of another, by which, a 
pecuniary demand or obligation was or purported to be transferred, created, 
&c., or by which, rights of property were or purported to be transferred, 
&c., or in any manner affected. (Scott, J., dissenting.) 


. 


Appeal from St. Clair Circuit Court. 


Gardenhire, (attorney general,) for the State. 1. The 
record having been filed in the St. Clair Cireut Court on the 
first day of the term, the cause ought not to have been tried 
until the next succeeding term. The determination of a motion 
to quash is a éria/, within the meaning of the rule of the Cir- 
cuit Court. 2. A motion to quash will not lie in a case of 
felony. A defect in the indictment, in such a case, can only 
be taken advantage of by demurrer. 1 Chitty’s Crim. Law, 
299. 11 Mo. Rep. 28. 38. The indictment is substantially 
good. R.C. 1845, p. 351, secs. 15 and 16. It brings the 
offence charged within all the material words of the statute, 
and that is all that is required. 2 Hawk. P. C. ch. 25, sec. 
110. 8 Mass. Rep. 59. 16 Wend. 56. It does not express- 
ly allege that the warrant purported to be the act of another, 
by which a pecuniary demand was created, but it sets out the 
entire instrument. 

Wright and Ballou, for respondent. 1. This court will not 
disturb the Circuit Court’s construction of its own rules. The 
word érza/ obviously means a trial of facts. 2. The indict- 
ment was defective and properly quashed. The venue is not 
29—voL. XVIII. 
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sufficiently laid. Time and place must be laid to every mate- 
rial fact in the indictment. Archbold’s Crim. Pl. 386. 5 T. 
R. 607. 3 Bibb, 490. Again, no indictable offence is charged. 
Altering a state warrant is made indictable, (R. C. 1845, p. 
367, art. 4, sec. 2;) but altering a county warrant, as such 
and by that description, is not indictable. The indictment 
does not show that the warrant was legal, or properly signed, 
or that it created any liability. It does not show that the alter- 
ation amounted to forgery. It should have averred that the 
figure 2 was ‘‘ falsely” as well as ‘‘ feloniously” forged and 
made. If it is said that the indictment is framed upon the six- 
teenth section, it is not sufficient, because it does not allege 
that the warrant was an instrument or writing, being or pur- 
porting to be the act of another, or that any pecuniary de- 
mand was or purported to be transferred, created or in- 
creased, or in any manner affected. Nor is it sufficient, if 
framed upon the fifteenth section. The word ‘ warrant,” in 
the indictment, cannot be substituted for the word ‘* order,” in 
that section. The indictment does not show that the alteration 
of the warrant was after it was signed by the president of the 
court. It is not forgery for a clerk to issue a warrant for a 
different amount than that specified in the order of the court. 


Ry.aybD, Judge, delivered the opinion of the court. 


The defendant was indicted at the April term, 1853, of the 
Circuit Court for the county of Polk, for the crime of forge- 
ry. Onhis petition, the venue was changed in this case, to 
the county of St. Clair, and said Fenaly entered into recogni- 
zance to appear at the next succeeding term of the Circuit 
Court for said last mentioned county. At the May term of the 
Circuit Court of St. Clair county next following the change of 
venue, the defendant appeared and filed his motion to quash 
the indictment in this case. This motion is as follows: 

‘¢ Fenly, ads. State of Missouri. Indictment for forgery. 
The said defendant comes. and moves the court to quash the 
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indictment, 1st, Because the indictment does not aver that 
the warrant alleged to have been altered was an instrument 
of writing, either being.or purporting to be the act of another. 
2d, Indictment does not state that, by virtue of said warrant, 
some pecuniary demand or obligation was or purported to be 
either transferred, created, increased, discharged or diminished, 
nor by virtue of which, some right or property was, or pur- 
ported to be, either transferred, conveyed, discharged, increas- 
ed, or in some manner affected ; 3d, because said indictment 
does not state any indictable offence.” 

The court sustained the motion to quash the indictment, and 
the circuit attorney excepted and filed his bill of exceptions, 
and brings the case here by appeal. The questions then, aris- 
ing in this case, all depend upon the sufficiency of the indict- 
ment. 

1. This court will not interfere with the practice of the court 
below, in settling its ownrules. This remark is made, because 
the circuit attorney opposed the action of the court below, in 
entertaining at the time it did, the defendant’s motion to quash, 
alleging that the record of the proceedings of the Polk Circuit 
Court had not been on file long enough for such motion, under 
the rules of the St. Clair Circuit Court. 

This subject was for the court below to decide, and that court 
hearing the motion of the defendant, and quashing the indict- 
ment, it is of more importance to examine the action of the 
court upon the motion, than ¢he ¢ime of such action. 

The indictment is framed under the sixteenth section of the 
fourth article of the act concerning Crimes and Punishments, 
(R. C. 1845, p. 371,) which is as follows: ‘* Every person 
who, with intent to injure or defraud, shall falsely make, alter, 
forge or counterfeit any instrument or writing, being or pur- 
porting to be the act of another, by which any pecuniary de- 
mand or obligation shall be, or purport to be, transferred, 
created, increased, discharged or diminished, or by which any 
right or property whatsoever, shall be, or purport to be, trans- 
ferred, conveyed, discharged, increased, or in any manner 
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affected, the falsely making, altering, forging or counterfeiting 
of which is not hereinbefore declared to be forgery in some 
other degree, shall, on conviction, be adjudged guilty of for- 
gery in the third degree.” 

The indictment is in the following form: ‘*‘ The grand jurors 
for the state, &c., upon their oaths, present, that on the twen- 
tieth day of Aprii, in the year of our Lord, eighteen hundred 
and fifty-two, at the county of Polk aforesaid, a warrant was 
issued, according to law, to the treasurer of Polk county afore- 
said, by the authority of the county court of said county—said 
court having then and there competent power and authority 
so to do, in favor of Abraham Fenly, jr., for sixty-seven dol- 
lars and five and one-half cents, which warrant was of the 
tenor following, that is to say: 

‘SNo. 28. “$67 05}. 

‘Treasurer of the county of Polk, pay to Abraham Fenly, 
jr-, sixty-seven dollars and five and one-half cents, out of any 
money in the county treasury appropriated for court house 
fund. Given at the court house this twentieth day of April, 
eighteen hundred and fifty-two. By order of the county court. 

*¢B. C. MircHe.., President. 
*¢ Attest: A. FENLy, jr., Clerk.” 
And that he, the said Fenly, late of the county of Polk 
aforesaid, did then and there feloniously, falsely and fraudu- 
lently alter said warrant, by then and there feloniously, falsely 
and fraudulently erasing the figures 28, as the number of 
said warrant, and then and there feloniously forging and 
making the figure 2 as the number of said warrant, and by 
‘then and there feloniously, falsely and fraudulently erasing 
the figure 6, as appeared in the face of said warrant, and 
then and there feloniously, falsely and fraudulently forging 
the figure 9 in said warrant, and by then and there feloniously, 
fraudulently and falsely altering the word ‘‘ sixty,” as the same 
appeared in said warrant as before set forth, by erasing the 
same, and feloniously, falsely and fraudulently forging and 
making the word ‘‘ ninety,”? making and causing said warrant 
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so feloniously, falsely and fraudulently altered and forged, to 
read according to the words and figures following, that is to say : 

‘No. 2. “6 $97 054. 

‘¢ Treasurer of the county of Polk, pay to Abraham Fenly, 
jr., ninety-seven dollars and 5} cents, out of any money in 
the county treasury appropriated for court house fund. Given 
at the court house, this twentieth day of April, eighteen hun- 
dred and fifty-two. By order of the county court. 

‘¢B. C. MitcHE., President. 

“Attest: A. Fenly, jr., clerk.” 

He, the said Fenly, intending then and there feloniously, 
falsely and fraudulently thereby to receive of and from the 
said treasurer (there being at that time a treasurer of said 
county,) of said county of Polk, the sum of ninety-seven 
dollars and five and one-half cents, instead of the sum of 
sixty-seven dollars and five and one-half cents. He, the said 
Fenly, intending then and thereby feloniously, falsely and 
fraudulently to defraud the county of Polk aforesaid, con- 
trary,” &c. 

The question now arises, is this indictment sufficient to re- 
quire the defendant to answer to it ? 

2. The counsel for the defendant, Fenly, urges before this 
court several objections to this indictment. The first which will 
be noticed is the want of venue. He contends, that there is no 
venue to the charge of altering and forging the warrant, as set 
forth in the indictment. The indictment avers, that on the 20th 
day of April, 1852, at the county of Polk aforesaid, a war- 
rant was issued, according to law, &c., and that Fenly, late 
of the county of Polk aforesaid, did then and there, &c., 
alter said warrant. When and where? Qn the 20th of April, 
1852, at the county of Polk. Here the venue is laid, and, in 
the opinion of this court, well and sufficiently laid. 

3. The next objection urged by the defendant’s counsel 
strikes at the root of this case. He contends, that the county 
warrant set forth in this indictment, is not such an instrument 
or writing as forgery can be committed upon under our statute. 
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If this be so, then, that will end this prosecution. What is a 
county warrant? The statute concerning counties, (R. C, 
1845, sec. 4, p. 311,) states, ‘‘that when th2 court shall as- 
certain any sum of money to be due from the county, they shall 
order their clerk to issue a warrant therefor, in the form set 
forth in the indictment above. The warrant shall be drawn for 
the whole of the amount ascertained to be due to the person en- 
titled to the same ; shall be signed by the president of the court, 
whilst the court is in session, attested by the clerk, and num- 
bered progressively throughout each year. The treasurer is not 
to pay any warrant drawn on him, unless such warrant be pre- 
sented for payment by the person in whose favor such warrant is 
drawn, or by his assignee, or executor or administrator. The 
law prescribes the mode of assignment of such warrant. No 
blank indorsement can transfer any right to a warrant, nor 
shall it authorize the holder to fill up the same. From the 
above provisions of our law, I answer, then, a warrant, such as 
the one set forth in this indictment, is an instrument, or a writ- 
ing, by which the treasurer is required to pay the money from 
the county treasury, to the person named in the warrant or his 
lawful assignee, or executor or administrator. It is a writing 
by which the money or property or rights of a county can be 
affected, and that, too, in a manner greatly to the loss and in- 
jury of the county. In short, it is such an instrument as, in 
the opinion of this court, forgery can be committed upon, by 
the false and fraudulent alteration of it. This objection, then, 
must likewise give way. 

4. The only remaining question touches the manner this for- 
gery is charged in the indictment. If the offence be sufficiently 
_and properly charged, the court below erred in quashing the in- 
dictment ; if not sufficiently charged, the court did not err in 
quashing it. This question has presented considerable difficul- 
ty, and it has been thoroughly looked into and examined at the 
expense of time and labor on the part of the court. In this 
indictment, the circuit attorney has thought proper to insert 
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the warrant zn hec verba, and has omitted to call it an instru- 
ment, or writing, purporting to be the act of another. 

In the case of the People v. Rynders, 12 Wend. Rep. 425, 
we find a case very similar to the one now before the court. 
In Rynders’ case, it was held, *‘ where a party is charged with 
forging or counterfeiting a check on a bank, it is sufficient 
in the indictment to allege, that he falsely made, forged and 
counterfeited a certain check, with intention to defraud, &c., 
setting forth the check zm hxc verba, with the name of the 
drawer as appearing upon it ; and it is not necessary to allege, 
in the words of the statute, that it was an instrument, or writ- 
ing, being or purporting to be the act of another, by which a 
pecuniary demand or obligation is, or purports to be created, 
&e., or by which rights or property are, or purport to be, trans- 
ferred, &c., or in any manner affected; nor is it necessary to 
aver that, by such forgery, any person is affected, bound, or 
in any way injured in his person or property.” 

Rynders was indicted at the Cayuga Oyer and Terminer for 
forgery. The indictment contained several counts. In the 
three first counts, it was stated that Rynders, on the 23d of 
November, 1833, at, &c., feloniously did falsely make, forge 
and counterfeit, and did cause and procure to be falsely made, 


‘ forged and counterfeited, and did willingly act and assist in 


the false making, forging and counterfeiting a certain check, 
which said false, forged and counterfeited check is as follows, 
that is to say: ‘‘ Auburn, November 23d, 1833. Cashier 
Cayuga county bank, pay to discount or bearer, nine hundred 
and eighty-two dollars and forty-eight cents. (Signed, ) 
Graves & Merrick, I by Henry Allen,” with intent to defraud 
the president, directors and company of the Cayuga county 
bank. 

On the trial, the counsel for prisoner objected to the reading 
of the checks in evidence to the jury, because it was not aver- 
red in the indictment that the checks were in writing, or 
purported to be the act of another, and because it was not 








; 





| 


an Ne pariong ai TARO 


i 
| 
| 





452 JEFFERSON CITY. 





State v. Fenly. 





averred, that any person was or might be affected, bound or 
in any way injured in his person or property, by the checks 
alleged to be forged, &e., all which objections were overruled 
by the court. The prisoner was convicted and the case was 
taken to the Supreme Court, where these points were again taken 
and relied on for reversal of the judgment below. 

In delivering the opinion of the court, Chief Justice Savage 
said : ‘* It is objected, that the indictment does not state, that 
the check purported to be the act of another, and that it was 
in writing, &c. ‘The common form, no doubt, is to pursue 
the words of the statute, and therefore, the present indictment 
contains unnecessary Words. The words of the revised statutes 
are: ‘* Every person who, with intent to injure or defraud, 
shall falsely make, alter, forge or counterfeit,” and then the 
different instruments are described, not by name, but by a gen- 
eral description. The present indictment follows the form 
upon the old statute, which followed the English statute, and 
hence the English forms were appropriate. The former statute 
specified, by name, the different instruments, such as bond, bill 
of exchange, promissory note, &c. ‘The present statute does 
not specify in that manner, but gives a general description, as 
an instrument or writing, being, or purporting to be, the act of 
another, &c. When, in the present indictment, the pleader ° 
says, that the defendant feloniously did falsely make, forge 
and counterfeit a certain checx, and sets it out zn hxc verba, 
he shows that the defendant has forged an znstrument or writ- 
ing, for the writing is implied in the term check—there is no 
such thing as a verbal check; it is asolecism. It is shown, 
then, that the forgery was of an instrument in writing; and 
also that it was, or purported to be, the act of another, to-wit, 
the act of Graves & Merrick, by Henry Allen. It is shown 
also, that it was an instrument by which a pecuniary demand 
purported to be created—by which rights or property were af- 
fected. This is precisely such an instrument as the legislature 
have said it shall be forgery in the third degree to counterfeit. 
The indictment, therefore, contains every thing which is ne- 
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cessary to a due administration of the law, unless it is to be 
presumed, that the court and jury do not know, without being 
specially informed, that a check is an instrument in writing, 
and coming within the statute, without a special averment. 
But, it is said, that the English adjudications require this par- 
ticularity, and they undoubtedly do so, when it is intended to 
oust the defendant of the privilege of clergy ; but where there is 
no such object, it is sufficient to aver, that the defendant forged 
a certain writing, describing it truly, and setting forth its tenor. 
The present indictment would have been more formal, and in 
conformity with precedents, if it had charged the defendant 
with forging a certain paper writing, purporting to be an in- 
strument in writing, and the act of Graves & Merrick, or Hen- 
ry Allen, by which a pecuniary demand purported to be created, 
the tenor of which is as follows, and then set it out as was done 
in this case ; but it seems to me, that enough is stated to show 
the court the precise nature of the offence with which the de- 
fendant is charged ; and when to this consideration we apply 
the directions of the legislature, that no indictment shall be 
deemed invalid, nor shall the trial, judgment or other pro- 
ceedings thereon be affected, by reason of any defect or imper- 
fection in matters of form which shall not tend to the prejudice 
of the defendant, we cannot hesitate to pronounce the indict- 
ment good.” 

I have thought it proper to quote the opinion of Chief Jus- 
tice Savage almost entirely, in the case of Rynders, because it 
is directly in point in the present case, and the reasoning and 
views of the judge are, in my opinion, sourd and conclusive. 
The statutes of New York and of our state are nearly alike ; 
the defects pointed out in the present case are nearly the same 
as those in the case of Rynders ; the omissions are on the same 
subject, and nearly of the same words. The case of the Peo- 
ple v. Rynders was recognized and referred to as authoritative 
in People v. Charles, 3 Denio, 212; and also in the Court 
of Appeals in New York, in 1848, in the same case of People 
vy. Charles, 1 Comstock, 185. 
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In 3 Chitty’s Crim. Law, p. 1040, it is said: ‘* Though it is 
sufficient to aver that the defendant forged a certain writing, 
describing it truly, and setting forth its tenor, it seems more 
proper to lay it as a certain paper writing, purporting to be the 
instrument which the statute on which the indictment is framed 
describes. As the word ¢enor imports an exact copy, the word 
‘¢ purport”? means no more than the substance of the instrument 
which appears to every eye that can read.” 

In this case, the instrument forged is called a ‘‘ warrant,” 
and, like the word ‘‘ check,” imports a writing ; it is set forth 
by its tenor in hxc verba. The court can see its purport. It 
is signed by the president of the court issuing it. It is for 
money to be drawn from the treasury of the county; in short, 
the court can see it is such an instrument or writing as the le- 
gislature have said it shall be forgery in the third degree to 
counterfeit. 

All the objections, then, which have been urged in this court 
against the sufficiency of the indictment, are considered as 
merely touching the form, and such as cannot tend to the pre- 
judice of the defendant. See Practice and Proceedings in 
Criminal Cases, R. C. 1845, sec. 17, art. 4, p. 869. 

The court below erred, then, in quashing the indictment, and 
its judgment is reversed, and causeremanded. Judge Gamble 
concurring herein, Judge Scott dissenting. 


END OF JULY TERM. 
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Byron, Appellant, vs. Sarpy e¢ al., Respondents. 


1. It is well settled that no claim was confirmed by the act of 1812, which had 
been abandoned before that date. 

2. A confirmation by the act of June 13th, 1812, vested the title in the husband 
alone, as the head of the family, leaving the rights of the wife to be ascer- 
tained by the terms of the marriage contract, if any existed, or the laws re- 
gulating dower or community. 

3. Where the husband abandoned his possession prior to June 13th, 1812, 
neither he nor his wife had any claim upon which the act could operate. 
The abandonment of the husband was the abandonment of the wife. 


Error to St. Charles Circuit Court. 


Delafield and Morrow, for appellant. The land in dispute 
was inhabited, cultivated and possessed by John, Nicholas and 
Theresé St. André, in common, prior to December 20th, 1803. 
By the Spanish law, Theresé was possessed of an undivided 
moiety of the interest of her husband, Nicholas. This right was 
confirmed to her and to her vendee by the act of June 13th, 1812. 
The defendants can claim nothing under the deed of Cerré. 
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That deed amounted to nothing but an abandonment of posses- 
sion, and the St. Andrés could claim nothing under it. They 
acquired a title by their subsequent labor, and the confirmation 
was to them in common. It was ganancial property. The 
Spanish law expressly declares, ‘‘ that the husband cannot 
alienate his property maliciously (con malicia) and in fraudu- 
lent diminution (en fraude) of the ganancias.”” ‘The court, 
then, certainly erred in rejecting the testimony offered to show 
that the deed of 1808 was made and contrived fraudulently be- 
tween the parties thereto, to defeat the wife’s claim. 

Again, the court erred in excluding the evidence offered to 
show that it was a custom which prevailed in the post and dis- 
trict of St. Louis, from 1800 to 1816, and which was always 
recognized by the inhabitants, that on any marriage there, all 
property owned by either party to the marriage entered into the 
community, and neither the husband nor wife could alien more 
than a moiety thereof, without the consent of the other. 

E. Bates, T. T. Gantt and F. A. Dick, for defendant in 
error. 1. Theresé St. André had no interest whatever in the 
land in question, either before or after the date of the deed from 
J. and N. St. André and Theresé, to Chouteau. The origin of 
the right of J. and N. St. André is shown to be by purchase 
from Cerré, before the marriage of Nicholas and Theresé. If 
the deed to Chouteau had not been made, and the three St. 
Andrés had continued to live upon the lot until June 13, 1812, 
the act of that date would have confirmed the title to Jean and 
Nicholas and not Theresé. She had no claim to the lot except 
as the wife of Nicholas ; and as such, she was under authority 
and could not have possession. If she had possession, so had 
every child of the family. The act of 1812 gives title to those 
only who, at the date of the act, had a subsisting right, title or 
claim to a lot which had been inhabited, cultivated and possess- 
ed before the change of government ; and Theresé had no such 
right, title or claim. 2. The confirmation by the act of 1812 
enures to the benefit of Berthold and not to the benefit of those 
under whom he claims. Strother vy. Lucas, 12 Pet. Mont- 
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gomery v. Landusky, 9 Mo. Rep. 705. Landes v. Perkins, 
12 Mo. Rep. 238. The certificate of confirmation is to Ber- 
thold, and this is proof of his title, conclusive unless rebutted. 
Montgomery v. Landusky, 9 Mo. Rep. 705. Macklot v. 
Dubreuil, ib. 477. McGill v. Somers, 15 Mo. Rep. 80. 3. 
Theresé had no claim under the law of community, because, 
first, the lot did not, under the circumstances, enter into the 
community, and second, if it did, her husband had power to 
sell it, as he did sell it, to Pierre Chouteau, in 1808. Besides, 
the law of community had no effect here after 1807. Riddick 
v. Walsh, 15 Mo. Rep. 519. 


Scorr, Judge, delivered the opinion of the court. 


This was an action in the nature of an ejectment, to recover 
possession of a lot of ground in the city of St. Louis, taken, 
by change of venue, to St. Charles county. The following 
are the facts of the case. On the 16th of June, 1802, Gabriel 
Cerré, conveyed the lot in controversy to John and Nicholas 
St. André, (brothers,) unmarried. After the said convey- 
ance the said Nicholas and John claimed, inhabited, cultivated 
and possessed the said lot of ground, which was a village lot 
in St. Louis. On the 8th day of February, 1803, Nicholas 
St. André intermarried with Theresé Barbrough. The mar- 
riage took place in the village of St. Louis, of which both the 
parties were resident. After the marriage, the said John and 
Nicholas St. André and his wife inhabited, cultivated and pos- 
sessed the lot, claiming the same until the 30th of April, 
1808, when the said John and Nicholas conveyed the same to 
Pierre Chouteau. Nicholas St. André died on the 19th of 
January, 1822. The defendants are possessed of all the right, 
title and interest vested in Chouteau by the deed of John and 
Nicholas St. André, of the 30th April, 1808 ; and the piaintiff 
is possessed of all the right, title and interest which remained 
in Theresé St. André, the wife of Nicholas, after the said deed 
of the 30th of April, 1808. Bartholemew Berthold being the 
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vendee of Pierre Chouteau, claimed the lot as deriving title 
from Nicholas St. André, and it was confirmed to him by the 
recorder of land titles, by the provisions of the act of congress 
of the 26th May, 1824. The plaintiff, on the trial, offered 
evidence to show that, by a custom which prevailed in St. 
Louis from 1800 to 1816, all the property owned by either 
party to a marriage, entered into the community, and that 
neither the husband nor wife could alienate more than one 
moiety of it, without the consent of the other; and also, offer- 
ed evidence to prove that Theresé, the wife, refused to sign the 
deed to Chouteau, and that the same was made and contrived 
fraudulently between the parties thereto, to defeat the claim and 
interest of the said Theresé thereto. This evidence was ex- 
cluded by the court, to which an exception was taken, The 
cause was then brought to this court. 

1. In the consideration of this cause, the fact must be borne 
in mind, that there was no grant or concession of the lot in 
dispute to any one by the French or Spanish government. 
There was no inchoate right to it, such as was recognized by 
the act of congress of 2d March, 1805, or any law prior to 
the 13th of June, 1812. It does not appear that Gabriel Cerré, 
from whom the St. Andrés derived title, had any grant or con- 
cession. Indeed, it was maintained by the plaintiff that Cer- 
ré’s deed amounted only to an abandonment of his possession 
of the lot. The earliest act of congress which can affect this 
claim, is that of the date last aforesaid, which confirmed to 
the inhabitants of the village of St. Louis the rights, titles 
and claims to village lots, which had been inhabited, cultivated 
or possessed prior to the 20th of December, 1803. In the 
construction of this act of congress, it has always been main- 
tained, that an inhabitant, in order to be confirmed in his claim, 
must have had a claim in existence at the date of the act. If 
he occupied or possessed, prior to the 20th of December, 1803, 
and afterwards, yet if before the 13th of June, 1812, he ceded 
away or abandoned his claim, he was not entitled to the bene- 
fit of the act. Now if the deed of Cerré, in 1802, was an 
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abandonment of his claim, why was not the deed of the St. 
Andrés to Chouteau, in 1808, equally an abandonment of their 
claim? They had no more right at that time than Cerré had in 
1802. Atthe date of their transfer to Chouteau, no act of 
congress had passed which recognized in them any claim, right 
or interest in the lot. They had nothing but their bare pos- 
session, which they, in terms, conveyed and abandoned to 
Chouteau. There is no evidence on the subject, and we must 
presume that their conduct corresponded with their deed, and 
that they abandoned their possession when they executed the 
conveyance. 

2. The argument was made for the plaintiff, that by the mar- 
riage, in 1803, between Nicholas and Theresé, she, by the law 
of community then prevailing, became entitled to one half of 
the interest of her husband in the lot, and that she, together 
with Nicholas, being in possession prior to the 20th of Decem- 
ber, 1803, the donation conferred by the act of the 13th of 
June, 1812, enured to her benefit in proportion to her interest 
in the lot, under the law of community. We cannot yield to 
this view of the subject. It has never been supposed that, 
where the husband and wife lived together on the same lot, 
prior to the 20th December, 1803, that the act of the 13th 
June, 1812, gave to the wife one half of the lot, or that it was 
a donation to be equally divided between them. It has been 
the received opinion that the husband, as the head of the 
family, took the title, leaving the rights of the wife to be as- 
certained by the terms of the marriage contract, if any exist- 
ed, or the laws regulating dower or community. This view of 
the subject harmonizes with our system of law, by which the 
legal existence of the wife is merged in that of the husband, 
and is so obvious that, had the legislative power designed an 
equal participation by the wife in the bounty, it would have 
been so expressed in words. If the act was a donation to the 
husband, then, by a well established principle of the law of 
community, lands granted by the sovereign during marriage, 
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do not enter into the community, but belong exclusively to the 
individual to whom the grant is made. Gayaso v. Garcia, 1 
Mar. N. S. 334. Frigque v. Hopkins, 4 Mar. N. S. 220. 
In Louisiana, where the Spanish law prevailed, this principle 
was applied to donations made by the government of the Uni- 
ted States. Hughey v. Barrow, 4 Lou. Ann. R. 250. 

3. When the husband conveyed to Chouteau and yielded the 
possession, he having no legal right, his wife’s right, if she had 
any, were abandoned together with his own. This is undoubt- 
edly the law under our system of jurisprudence, and we find 
the courts of Louisiana, in cases governed by the Spanish law, 
maintaining a similar doctrine. In the case of Frigue v. 
Hopkins, 4 Mar. N. 8. 220, it is said that the father, as the 
head of the family, has a right to select his place of residence, 
and his wife is bound to follow him. No deed was necessary 
to effect an abandonment of a claim. It was an act that could 
be as effectually performed without as with writing. Whether 
she was a party tothe deed was a matter of perfect indifference. 
If, then, the husband abandoned his claim prior to the 13th of 
June, 1812, and if the fate of his wife’s rights was entwined 
with his, they, too, were gone, and there was, consequently, 
no claim in him or her on which the act could operate at the 
date of its passage. 

By this view of the case, we are relieved from the task of 
expressing an opinion in relation to the law as to the admissi- 
bility of the evidence offered on the part of the plaintiff, as 
well as from the investigation of the rights of Theresé, as 
widow, under the law of community, which, by some, is sup- 
posed to have had an existence here at the date of the act of 
the 13th of June, 1812. 

This action is in the nature of an ejectment, the plaintiff seek- 
ing to obtain possession of the premises from the defendants. 
Their possession is a good defence to the action until a right to 
recover is made out by the plaintiff. Under these circumstan- 
ces we do not consider that we are called upon to enter into an 
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examination of their title or to express any opinion in relation 
to its validity. , 

Judge Ryland concurring, the judgment is affirmed. Judge 
Gamble did not sit in this case. 


Hite & Wire, Plaintiffs in Error, vs. Tnompson ef al., De- 
fendants in Error. 


1. Under the act of 1825, concerning partition, no notice by publication to 
non-resident minor defendants was necessary, where the court appointed a 
guardian ad litem, who appeared and answered the plaintiff’s petition. 

2. Under that act, the guardian ad litem had power to consent to a private, 
instead of a public sale. 


Error to Marion Circuit Court. 


This was an action in the nature of ejectment, brought by 
James J. Hite and Harriet Jane, his wife, to recover the un- 
divided half of a lot in the town of Palmyra. The plaintiffs 
claim title under Harrison Marders, who died in 1883, holding 
the lot as tenant in common with Abijah C. Abernathy. The 
plaintiff, Harriet Jane, was the daughter, and, at the time this 
suit was brought, sole surviving heir of Marders. 

The defendants claimed title under a partition sale made in 
1834, under the act of 1825, in a proceeding begun by Abijah 
C. Abernathy against the plaintiff, Harriet Jane (then Mar- 
ders ) and her brother, James A. Marders. 

At the trial, the defendants offered in evidence the record of 
the proceedings in the partition suit, to the admission of which, 
the plaintiffs excepted. The record showed the following pro- 
ceedings: A petition was filed by Abernathy, December 30, 
1833, praying for the appointment of commissioners to make 
partition. The petitioner stated that he was the legal guar- 
dian of Harriet Jane and James A. Marders, who were minors, 
but being interested, he, prayed the court to appoint a guardian 
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ad litem to represent them as to the matters in the petition. 
On the 19th of February, 1834, the court made an order ap- 
pointing a guardian ad ditem for the defendants. On the 26th 
of February, the guardian ad /item filed his answer confessing 
the petition. On the same day, the court made an order ap- 
pointing commissioners to make partition. On the 20th of 
June, the commissioners reported that the lot could not be di- 
vided, and the court thereupon ordered that the same be sold, 
‘‘by consent of parties, at private sale, for a sum not less 
than three hundred dollars.”” On the 22d of October, 1834, 
the commissioners reported that they had sold the lot to Henry 
Wilcox for $350, and the court thereupon confirmed the sale. 
On the 23d of June, 1834, the commissioners executed a deed 
to Wilcox. 

The defendants showed a regular title from Wilcox. It did 
not appear that Harriet J. and James A. Marders had any no- 
tice of the proceedings in partition. It was admitted that they 
removed from Missouri in October, 1833, and took up their 
residence in Kentucky, where James A. shortly afterwards 
died without issue. 

Upon the refusal of the court to instruct the jury that the 
proceedings in partition did not divest the title of the heir, the 
plaintiffs submitted to a non-suit. 

Lamb and Dryden, for plaintiffs in error. By the act of 
1825, notice to non-resident defendants, either by publication 
or by personal service, was necessary. R. C. 1825, tit. 
Partition, sec. 1. Notice was necessary to give the court 
jurisdiction, (11 Wend. Rep. 647. 4 Monroe, 545,) and 
must be shown by the record. Peake v. Redd, 14 Mo. Rep. 
83. There being no notice, the partition sale was a nullity, 
and is to be so regarded, even in a collateral proceeding. 2. 
The act of 1825, authorizing the sale of land in partition, is in 
derogation of the common law, and must be construed strictly. 
On this principle, the sale could only take place in the manner 
pointed out by the act, and a private sale did not divest the 
title of the heir. 20 Wend. Rep. 249. 3. The deed from the 
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commissioners to Wilcox was void, because executed before the 
report and confirmation of the sale and before there was any 
order to convey. ‘The fourth section of the act makes the re- 
port, the confirmation and the order of conveyance, all condi- 
tions precedent to the execution of the deed. These acts are 
all necessary to the validity of the deed. The deed being void 
when executed, no subsequent confirmation of the sale could 
make it valid. 

Pratt & Redd, for defendants in error. Partition is a pro- 
ceeding in rem. The court had jurisdiction of the subject 
matter, and its judgment and proceedings cannot be questioned 
in a collateral proceeding. 6 Peters, 729-30. 1 Peters, 
340. 2 Peters, 169. 11 Mass. Rep. 226-7. 11 Serg. & 
Raw. 427-8. 2. The court had jurisdiction of the parties. 
The manner of acquiring jurisdiction, under the act of 1825, 
is by publication or the service of notice on a minor defendant 
(whether resident or non-resident) or on his guardian. 
Section 1. The court had power to appoint a guardian for 
the purposes of partition. Sec. 7. The acts of the guardian 
are as binding on the ward as if done by himself after arriving 
at full age. Sec. 7. Among the acts which the guardian may 
do, is the appearing and answering for the ward, which confers 
jurisdiction as fully as the service of notice could do. In 
this case, the general guardian was before the court, and out of 
abundant caution, a guardian ad item was appointed, who ap- 
peared and answered. 38. However erroneous the proceedings 
may have been, the error can only be taken advantage of in a 
direct proceeding. 


RyLanD, Judge, delivered the opinion of the court. 


1. The only questions worthy of consideration in this case, 
arise upon the evidence offered by the defendants in the court 
below, that is, the record of the proceedings on the petition for 
partition, brought by Abernathy against the heirs of Marders. 
In the opinion of this court, the record of those proceedings 
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was properly admitted, and the sale ordered by the court on 
that petition for partition is conclusive upon the parties thereto. 
Under the statute of this state concerning partition, (R. C. 1825, 
the law governing the proceedings in this case,) the Circuit 
Court, for any of the purposes of said partition, had the power 
and authority to appoint a guardian for any minor, whether 
such minor was living in or out of this state, and that, too, 
either before or after the commencement of any proceeding by 
virtue of said act concerning partition. Such guardian thus 
appointed by the Circuit Court, in ‘such proceeding, had the 
same power as any general guardian. This same statute of 
partition declares, ‘* That the guardians of all minors and per- 
sons of unsound mind, appointed according to law, shall be and 
are hereby authorized, on behalf of their respective wards, to do 
and perform any matter or thing respecting the divisicn of any 
lands, tenements or hereditaments, as herein directed, which 
shall be binding on such ward, and deemed as valid to every 
purpose, as if the same had been done by such ward after his 
disabilities are removed.” Notwithstanding the first section of 
the said act states, ‘‘ That if any of the parties to be notified 
shall reside out of this state, or cannot be found therein, the 
notice describing the lands, &c., shall be published for the 
space of two months, in one of the public newspapers printed 
in this state, which shall be deemed sufficient notice, &c., we 
think the power given to the courts to appoint a guardian for 
any minor, either residing within or without this state, either 
before or after the commencement of any proceeding under the 
partition act, when exercised by the courts so appointing such 
guardian, does away with the necessity of any publication of 
the notice. The statute expressly authorizes the courts to ap- 
point the guardian before the commencement of any proceed- 
ing to obtain partition as well as to appoint after such com- 
mencement. 

In the proceedings on the petition for partition in this case, 
the court appointed the guardian for the minor heirs of Mar- 
ders after the commercement. The petitioner, Abernathy, was 
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himself the general guardian of these heirs, but for more cau- 
tion, the Circuit Court appointed another person guardian, who 
appeared and answered the petition. Thus the parties were, 
under the law concerning ‘‘ partition,” properly in court, and 
the proceedings were afterwards carried on by them. 

2. It appears that by consent of the parties (and the guardian 
by law had a full right and power to do anything that his ward 
could have done, had all disability been removed) the sale 
of the land in question was directed to be at private and not 
public vendue; it was to be for not less than such a sum, the 
supposed value of the land. The commissioners sold at private 
sale for an amount exceeding the sum specified in the order; a 
third person purchased—the deed was made by the commission- 
ers, and the report of the proceedings of the commissioners ap- 
proved. The statute did not require the infant defendants to be 
served with notice, either by publication or by personal service, 
before the Circuit Court had authority to appoint a guardian. 
This proceeding is under the statute of partition; it is purely 
statutory; and when the record shows a general compliance 
substantially with the provisions of the statute, it is binding 
and conclusive between the parties thereto. 

The various defects pointed out by the plaintiffs to the record 
of the proceedings in partition, are of no weight or force. 
This court will not critically and minutely investigate the pro- 
ceedings of the courts ordering the sales of real estate, where 
they have general jurisdiction of such matters, in order to set 
aside such sales and declare them void. Courts are inclined to 
uphold judicial sales, and it is very well that such is their ten- 
dency ; a contrary course would be ruinous in its consequences. 
No person could feel safe in purchasing real property, and a 
sacrifice of it would follow, fatal in its effects alike both to cred- 
itor and debtor. In the view, then, that this court has taken of 
the law governing the proceedings under the partition act of 
1825, there is no error in the judgment of the lower court. 
The judgment is accordingly affirmed, Judge Scott concurring ; 
Judge Gamble not sitting. 
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Honey, Appellant, vs. Honey’s Heirs, Respondents. 


1, An application for a review and new trial under the new code, must be 
made at the term at which the trial took place. 

2. Surprise at the trial is no ground of relief in a court of equity upon a bill 
for a new trial. 


vippeal from Jefferson Circuit Court. 


This was a petition for the specific execution of a contract to 
convey land. John W. Honey, in his life-time, sold to E. T. 
Honey, the appellant, his interest in the real estate of their 
father (being one-fifth) in part payment of a debt. E. T. 
Honey entered into possession of the land after the purchase. 
Before a deed was executed, John W. Honey died, and this 
proceeding is against his heirs. 

At the trial before the court, a witness for the defendants 
testified that E. T. Honey went into possession of the land as 
tenant of his father’s administrator. The plaintiff claimed 
that he took possession of two-fifths in his own right, and of 
three-fifths as tenant, but having no witness present to prove 
the fact, the court dismissed his bill. On the same day, the 
plaintiff filed his motion for a new trial, on the ground of sur- 
prise, which was overruled, and the court immediately adjourn- 
ed for the term. At the next term, he filed his motion for leave 
to file a petition for a review, which was accompanied by an affi- 
davit to prove that he was in possession of one-fifth of the land 
as purchaser, and not as tenant. This motion was overruled, 
and the plaintiff appealed. 

M. Frissell, for appellant. The plaintiff showed enough 
to take the case out of the statute of frauds. He proved pay- 
ment of the consideration and this is found by the court. He 
offered to prove possession under the purchase in the only way 
he could, under the circumstances. Payment of the consider- 
ation takes a case out of the statute. Roberts on Frauds, p. 
158. So also, taking possession under a parol purchase, with 
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other acts which cannot be recalled, so as to place the party in 
his original situation. 3 Barb. Ch. Rep. 407. The plaintiff 
had a right to file his petition for a review, under the 4th sec- 
tion of article 30 of the new practice. The new practice act 
makes no provision in the nature of a bill of review, accord- 
ing to the old practice in chancery. 

Whittelsey, Beal and Pipkin, for respondents. 1. The 
plaintiff has not properly saved his case, no application for a 
review having been made until the succeeding term. A bill of 
review is a new suit, alleging some error at the hearing, or 
something occurring after the trial, and notice is given to the 
parties. 2. The plaintiff did not show enough to take the case 
out of the statute of frauds. He must have shown not only 
payment of the purchase money and taking possession, but also 
the making of improvements. It is the equitable estoppel that 
avails the purchaser. 158. & Lefroy, 40. 1 White & Tudor’s 
Lead. Cases, (Am. ed.) 507 and notes, 568. Phillips v. 
Thompson, 1 J. ©. R. 181, 149. 15 Mo. Rep. 365. 


Scort, Judge, delivered the opinion of the court. 


1. The new practice act does not take away any of the reme- 
dies afforded by the old system for the redress of wrongs. It 
merely changes the mode by which the remedy is to be pursu- 
ed. Under the former system of practice, courts of equity 
would interfere by injunction after a judgment at law, upon an 
application for a new trial on suitable grounds. As a motion 
for a new trial could only be made during the term at which the 
trial was had, if this proceeding be regarded in the light of 
such a motion, it clearly can not be sustained, as the motion 
was not made until a term succeeding that at which the trial 
took place. 

2. Without a total disregard of all form in judicial proceed- 
ings, this motion cannot be regarded as an application for a 
new trial, addressed to a court of equity under the old system 
of practice. But even if it could be viewed in such a light, as 
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the motion only seeks a new trial, that evidence may be heard 
on that which has been already tried, a court of equity would 
not grant relief under such circumstances. Smith & Mead 
v. Lowry, 1 John. Ch. R. 320. Judge Ryland concurring, 
the judgment will be affirmed. 


Srirts, Appellant, vs. Watts & Wetis, Respondents. 


1. The statutory mode of partition does not exclude the equitable jurisdiction 
of the subject. A plaintiff in a partition suit may claim such a division 
of the land as that he will receive the benefit of, or compensation for im- 
provements made by him before partition ; and where partition is made, and 
he makes no objection to the report of the commissioners, he eannot after- 
wards maintain a suit to recover compensation for his improvements. 

2. Ejectment cannot be maintained against minors upon the possession of their 
guardian. 


- Appeal from Jefferson Circuit Court. — 


This suit was commenced under the practice act of 1849, by 
Florence Spitts against Sarah and Solomon Wells, who were 
minors. The petition stated the following facts : In 1848, Sarah, 
Solomon and Mary Ann Wells became the owners in common of 
one hundred acres of land; afterwards, the plaintiff, having 
married said Mary Ann, set off one third of the land and took 
possession of it, in good faith, under the belief that he was 
entitled thus to do, and made valuable improvements upon it, 
and paid taxes on the whole tract ; afterwards, in a suit insti- 

Auted by the plaintiff for partition, that portion of the land 
covered by plaintiff’s improvements was allotted to the de- 
fendants ; the commissioners who made the partition were not 
instructed to take’into consideration the improvements, nor to 
adjust the rights of the parties, but gave to each an equal one 
third of the land in quantity, without regard to improvements. 
Plaintiff had children by his wife during coverture ; after her 
death, the defendants ejected the plaintiff from that portion of 
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the land assigned to her; the plaintiff boarded the defendants 
for three years. 

The plaintiff prayed judgment for the taxes paid by him, for 
the value of his improvements and the board of the defendants, 
and also for the possession during his life, as tenant by the 
curtesy of that portion of the land assigned to his wife. 

The defendants denied that they had ejected the plaintiff from 
that portion of the land allotted to his wife, and admitted his 
right to the possession of it, as tenant by the curtesy. They 
also admitted that they owed the plaintiff five dollars and fifty 
cents for taxes. They denied any indebtedness for board. 

At the trial, there was evidence tending to show that the 
plaintiff agreed to board the defendants without charge, and 
the court instructed the jury that, if such was the case, the 
plaintiff could not recover any thing on that score. The jury 
were instructed to disregard the claim for the improvements, to 
which the plaintiff excepted. No evidence was offered that the 
defendants had ejected the plaintiff, as charged in the petition. 
The jury returned the following verdict: ‘‘ We, the jury, find 
for the plaintiff five dollars and fifty cents, and leave the plain- 
tiff in possession of the land, as we found him.” The court 
ordered the last clause of the verdict, relating to the posses- 
sion, to be stricken out, to which the plaintiff excepted. The 
plaintiff then offered to prove that the guardian of the defend- 
ants was in possession of that portion of the land allotted by 
the commissioners in partition to the plaintiff’s wife, and was 
receiving rents as such guardian. The court refused to admit 
this evidence, to which the plaintiff excepted. The plaintiff 
had judgment for the amount named in the verdict, and the 
costs of the suit were adjudged against him. 

J. A. Beal, for appellant. 1. The plaintiff had an equit- 
able claim to compensation for his improvements on the lot of 
land set apart to the defendants, and the court erred in instruct- 
ing the jury to disregard that portion of his petition. There 
can be no doubt that, if the plaintiff had gone originally into 
equity and asked for partition, the court would have decreed 
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compensation for his improvements. (1 Story’s Eq. §654 to 
659. 8 Price’s Rep. 518. 1 P. Williams, 446. 3 Paige’s 
Rep. 546, 556. 1 Hoff. Ch. Rep. 21. 1 Green’s Ch. Rep. 
341. 2 A. K. Marsh. 581. 3 Bibb, 306. 6 Dana, 276.) 
The question is, whether, after partition has been made, the 
plaintiff can recover for the improvements in a new suit, or 
whether he is concluded by the partition suit. The case of 
Louvell v. Menard, 1 Gilman, 39, is precisely to this point. 
There, there had been a partition under the Illinois statute, which 
is similar to ours. The plaintiff afterwards brought a bill in 
equity for the value of improvements made by his ancestor and 
the court decreed compensation. A partition under the statute 
settles nothing but the boundaries of the land. The equita- 
ble rights of the parties growing out of the improvements, 
&c., cannot be considered, and of course are not affected. The 
parties cannot be concluded by a partition suit as to matters 
which could not be considered in it. 2. The issue as to the 
right of possession of that portion of the land allotted to plain- 
tiff, was not decided by the jury. The court erred in striking 
out their finding on that point. A new finding should have 
been directed. 5 Mo. Rep. 51. 8. The court erred in ad- 
judging the costs against the plaintiff, under the circumstances. 
4. There was error in excluding the evidence relating to the 
possession of the defendants’ guardian. His possession was 
the constructive possession of his wards. 

C. C. Whittelsey and P. Pipkin, for respondents. 1. The 
claim for improvements must be considered as waived, not having 
been presented in the partition suit. The statute requires the 
commissioners, in making partition, to take guantity and gual- 
aty into consideration. In this case, the commissioners divided 
’ the land, and made their report, to which the plaintiff took no 
exceptions. It must, therefore, be considered as res adjudi- 
cata that the land was properly divided, with reference not only 
to the quality of the soil, but the quality of the improvements, 
and the party having failed to set up any claim at that time, 
has acquiesced in the correctness of the partition. R. C. 1845, 
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p- 769, sec. 21. 2. The plaintiff could not claim for the board 
of the defendants, as that was a liability imposed upon their 
mother, who was living. R. C. 547, sec. 1. The defendants 
were certainly not jocné/y liable. 3. The court properly ad- 
judged the costs. Acts of 1847, p. 15. 


Scorr, Judge, delivered the opinion of the court. 


1. The main point in this case is, whether the plaintiff is en- 
titled, under the circumstances, to maintain an action to recover 
the value of improvements made by him upon the land before 
there was a partition made among the co-tenants. The pro- 
ceeding for a partition of the land, it seems, was instituted by 
himself. The statutory mode of partition, found in our revis- 
ed laws, has never been supposed to divest courts of chancery 
of their jurisdiction in suits for partition. Though law and 
equity are now blended, yet the cases in which chancery for- 
merly had jurisdiction are still cognizable in our courts, ac- 
cording to the mode of procedure now in use. As the plain- 
tiff instituted the suit for partition, now that it has been made 
and acquiesced in, it is not easy to see the ground on which he 
seeks to recover compensation for improvements made by him 
before partition was made among the co-tenants. The delay 
in asserting the claim is at least some argument against its 
justice. But we look upon this proceeding as designed to re- 
form the partition that has been already made pursuant to law. 
If the plaintiff had any claim growing out of improvements 
made by him on the joint estate, it should have been asserted 
in the partition suit. If the partition was unequal or unjust, 
it should have been corrected when the commissioners made 
their report. The portion of the land improved by the plain- 
tiff, should have been assigned to him, if practicable and con- 
sistent with the rights of the other parties. If this could not 
be done, compensation might have been made in some other 
way. The case of Louvell et al. v. Menard, 1 Gilman, 39, 
is not in point, for the plaintiff. There the claim for improve- 
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ments was interposed before the money arising from the sale 
of the land, which was sought to be divided, was distributed 
among the co-tenants. That was the proper time. So the 
time here should have been before the report of the commis- 
sioners was confirmed. The plaintiff having instituted the suit 
for partition—having made no claim for improvements—having 
made no objections to the report of the commissioners, cannot 
now assert a right, which, if it ever had any existence, must be 
considered as barred by law. 

2. There was no error in the court in refusing to suffer evi- 
dence to go to the jury showing that Pipkin, the guardian of 
the defendants, had taken possession of the land claimed by 
the plaintiff. It appears from the record, that this evidence 
was offered after the verdict. Surely it could not then be re- 
ceived. But the evidence was improper, whenever offered, for 
the defendants could not be made liable for the unauthorized act 
of their guardian. If he ejected the plaintiff, the suit should 
have been brought against him. Indeed, the verdict of the jury 
found, substantially, that the plaintiff had not been disturbed 
in his possession. It was an informal one, it is true, but it 
should have been amended by the jury before it was recorded. 
We do not see how the plaintiff was prejudiced by striking out 
the portion of the verdict relating to the possession of the land 
still being in the plaintiff. He had given no evidence in rela- 
tion to his ejectment, on the trial, and the court very properly 
rejected that offered after the verdict. The record may be de- 
fective, but the plaintiff surely has sustained no injury by rea- 
son of its imperfection. 

The instructions of the court put the matter of the board, 
alleged to have been furnished to the defendants by the plain- 
tiff, in a proper view before the jury, according to the evidence. 
We see no reason, whatever, for suing the defendants jointly 
for their board. 

Judge Ryland concurring, the judgment will be affirmed ; 
Judge Gamble not sitting. 
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BarzBaRick, Defendant in Error, vs. REED, Plaintiff in Error. 


1. Judgment reversed for an insufficient finding of the facts. 
Error to Franklin Circuit Court. 


J. D. Stevenson, for plaintiff in error. 
W. V. M. Bay, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


This was a suit on a promissory note by Barbarick against 
Reed. The defence was, a failure of consideration, in this, 
that the note was given to secure a part of the purchase money 
of the north-west quarter of the south-east quarter of section 
29, township 41, range 6 west, when the said quarter section 
was vacant and belonged to the United States. 

There is evidently a mistake in the record, as the witness, 
Barbarick, speaks of the note having been given for the north- 
west quarter of the north-east quarter, and the finding of the 
court is in relation to the same quarter section, whilst the con- 
troversy seems to be about the north- west quarter of the south- 
east quarter. As, in addition to this, we do not conceive that 
the facts are sufficiently found, the judgment will be reversed, 
and the cause remanded. If the facts, as they appear of re- 
cord, all apply to the quarter quarter section which has given 
rise to this controversy, they clearly take away all ground of 
defence against the plaintiff’s demand. Judge Ryland concur- 
ring; Judge Gamble not sitting. 
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SLoan’s ADMINISTRATOR, Appellant, vs. SLoaAN & Witson, 
Respondents. 


1. Judgment reversed because there was no finding of the facts. 
Appeal from Jefferson Circuit Court. 


M. Frissell, for appellant. 
Whittelsey and Pipkin, for respondents. 


Scott, Judge. The trial of this cause havjng been submitted 
to the court, and no facts being found on which the judgment 
was based, the judgment will be reversed, and the cause re- 
manded ; the other judges concurring. 





WEATHERFORD, Respondent, vs. Farrar eé al., Appellants. 


1. No principle is better settled than that a receipt may be explained by 
parol evidence. 


Appeal from Franklin Circuit Court. 


C. Jones, for appellants. 
Stevenson and Kennett, for respondent. 


Ry.anp, Judge, delivered the opinion of the court. 


The plaintiffs commenced their action in the Circuit Court of 
Franklin county, against Reuben H. Farrar, Richard P. Jones, 
Charles R. Jeffries and John M. Dougherty. The suit was 
instituted against these defendants on two bonds given by said 
Farrar, as guardian of the plaintiff’s wife. In the first bond 
Jones and Jeffries were securities for Farrar ; in the second bond, 
or what is called ‘‘ the additional bond,” in the petition, Dough- 
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erty was security. Such proceedings were had in the court 
below, that the petition was directed to be amended, and was 
amended, by striking out all that part in relation to the addi- 
tional bond, and dismissing the suit as to Dougherty. I men- 
tion this, because, notwithstanding this amendment and this 
striking out and dismissing the action as to Dougherty, and 
thus getting clear of the whole matter in relation to the addi- 
tional bond, the appellants still set this original matter up here, 
as error, and wish this court to reverse the judgment. The 
plaintiffs offered proof tending to show the amount of moneys 
which had come to the hands of the guardian and the amount 
paid out for his ward by him. 

The defendant then offered and read to the jury the re- 
ceipt, as follows: ‘‘ Received of R. H. Farrar, guardian of 
Sarah J. Jones, the sum of $278 87, balance in full, this 
March 29th, 1852. G. W. C. Weatherford.” 

Some testimony was given by defendant, showing the price 
of boarding in his neighborhood, and Clayton, a witness, sta- 
ted that he borrowed of Farrar $150 ; thut Sarah J. Jones had 
@ running account with him; that some time after the marriage 
of the plaintiffs, Clayton settled with Weatherford, deducting 
his store account, which was something like fifty dollars ; that 
Farrar said that the money he loaned to Clayton was money he 
got from Virginia, and which he had received from R. H. Jones, 
on account of Sarah J. Jones. This was about all the evi- 
dence offered by defendants. Plaintiffs then proved the pay- 
ment of the boarding, &c., and by a witness proved the items 
mentioned at the time of giving the above receipt, and showed 
clearly its incorrectness. 

The defendants objected to the introduction of the testimony 
explaining the receipt and showing its incorrectness ; contended 
that the receipt was final and conclusive between the parties. 
The court overruled the objection and permitted the testimony 
to be given to the jury. The defendants excepted. The jury 
found for the plaintiffs $258 83. Defendants moved for a new 
trial, which was overruled, and the case brought here by appeal. 
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1. The only point of any moment is the admission of the tes- 
timony to explain the receipt—I may say to show its incorrect- 
ness. No principle is better settled than that receipts may be 
explained—may be shown to be incorrect. Such writings were 
never considered of the dignity of written agreements or con- 
tracts. See case of Mexander vy. Moore, at the present term 
of this court. 

The judgment of the court below is affirmed, Judge Scott 
concurring ; Judge Gamble not sitting. 


Haase Appellant, vs. StevENs, Respondent. 


1. A trial before the court without a jury; a general finding for the defendant 5 
no objection to any evidence and no point of lawraised. Judgment affirmed. 

2. No finding of facts necessary on the trial of a cause appealed from a 
justice. 


Appeal from Franklin Circuit Court. 


Lewis & Henning, and Halligan, for appellant. 
J. D. Stevenson, for respondent. 


Ry.anp, Judge, delivered the opinion of the court. 


This was an action commenced before a justice of the peace 
by Henry Haase v. Peter Stevens, in Franklin county, and was 
taken by appeal to the Circuit Court. On the trial in the Cir- 
cuit Court, judgment was rendered for the defendant. The 
plaintiff afterwards moved for a new trial, and also for a re- 
view of the finding of the court upon the evidence. Both mo- 
tions were overruled, and the plaintiff brings the case here by 
appeal. 

1. From the record it appears, that the cause was submitted 
to the court for trial without a jury. The court heard the evi- 
dence offered by both parties and found for the defendant. 
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There was no objection taken to any evidence ; no point of law 
was raised before the court. The court, from all the evidence, 
found for the defendant. } 

2. The motions for new trial and for review were properly 
overruled, from all that appears to this court. This being a 
case taken to the Circuit Court by appeal from a justice of the 
peace, the Circuit Court was not bound to find'the facts, and 
have its finding placed on record. 

The judgment is affirmed, Judge Scott concurring ; Judge 
Gamble not sitting. 





MarsH, Respondent, vs. MorsE, Appellant. 


1. A court is not warranted in ordering a continuance to be set aside without 
strong reasons. When it is done at the instance of one party, an authentic 
copy of the order should be served on the other party. 


Appeal from Jefferson Circuit Court. 


On the 23d of May, this cause having been called for trial 
in the court below, was continued at the instance of the plain- 
tiff, on account of the absence of witnesses. On the next day, 
the plaintiff’s witnesses having arrived, he. moved to have the 
continuance set aside, stating that he had notified the defend- 
ant of his intention to make the motion. The continuance was 
set aside, and the cause set for trial on the 28th of May, to 
which the defendant’s counsel excepted. On the 31st of May, 
the case was again called for trial, when the defendant’s coun- 
sel applied for a continuance. In support of his application, 
he filed his own affidavit, stating that his client had left for 
home after the continuance was granted on the 23d, that he 
had not seen him since, and was not aware that he had been 
notified of the setting aside of the continuance, although the 
court had directed Mr. Green to inform him of it. The plain- 
31—voL. XVIII. 
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tiff filed counter affidavits, showing that Morse was notified of 
the setting aside of the continuance by a Mr. Thomas, on the 
24th of May, and had previously been notified by the plain- 
tiff’s attorney of the intention to make application to have it 
set aside. The court overruled the motion for a continuance, 
and the trial proceeded. There was a judgment against the 
defendant, from which he appealed. 

C. C. Whittelsey and P. Pipkin, for appellant. 

4. Green, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


1. There is no doubt that during the term of a court, at 
which any proceeding is had, the court may, for sufficient 
cause, vacate or set aside that proceeding. It is obvious that 
the vacating of a continuance and ordering a trial of the cause 
may produce surprise, and operate seriously to the prejudice of 
a party whose cause has been continued. A court would hard- 
ly be warranted in taking such a course without strong rea- 
sons ; when, for such reasons, it is done, a party should be 
served with an authentic copy of the order. It would be dan- 
gerous to trust to rumor or any other source of information 
than a service of the copy of the order, to affect a party with 
notice that the continuance has been set aside. He then 
could appear and show cause why a trial should not be had at 
that time. We cannot say that the trial of this case, under 
the circumstances, was warranted by a sound discretion. 

Judge Ryland concurring, the judgment will be reversed, and 
the cause remanded; Judge Gamble not sitting. 
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Stcxizs ef al., Respondents, vs. Patterson, Appellant. 


1. No finding of facts necessary on the trial of appeals from justices of the 
peace. 


“Appeal from St. Francois Circuit Court. 
J. G. Beal, for respondents. 


Scott, Judge. This was a suit begun in a justice’s court, 
where there was a judgment for the defendant. On an appeal 
to the Circuit Court, there was a judgment for the plaintiffs. 
The cause was submitted to the court and was tried without a 
jury. No instructions were asked. The cause having been 
submitted to the court, and no instructions having been asked, 
there is nothing in the record which would warrant the inter- 
ference of this court. In the trial of appeals from justices’ 
courts, this court has always held that no finding of the facts 
was necessary. The trial is to be had as it always has been. 
No exception was taken to the refusal of the court to dismiss 
the cause. 

‘Judge Ryland concurring, the judgment is affirmed; Judge 
Gamble not sitting. 





PueEtps, Appellant, vs. RELFE, Respondent. 
1. Judgment reversed for want of a finding of the facts. 
Appeal from Washington Circuit Court. 


M. Frissell, for appellant. 
ZT. C. Johnson, for respondent. 


Scort, Judge. This case having been tried by the court and 
no facts having been found, in accordance with the late decisions 
of this court, it will be reversed and the cause remanded. 
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Ferris’? ADMINISTRATOR, Respondent, vs. Hunt, Appellant. 


1. Under the new practice, where a plaintiff or defendant dies, the suit can 
be continued in the name of the representative in interest, only upon the 
voluntary appearance of the adverse original party, or after the service upon 
such party of a scire facias. The sixteenth section of article five of the 
practice act of 1845, is not repealed by the new code. 


Appeal from Washington Circuit Court. 


J. W. Noell, for appellant. 
P. Pipkin, for respondent. 


Scorr, Judge, delivered the opinion of the court. 


Thomas D. Yeats, administrator of Jabez Ferris, commenc- 
ed suit in a justice’s court against James Hunt, where there was 
a judgment for the defendant. An appeal was taken to the 
Circuit Court. While this appeal was pending, Yeats died, and 
on motion, Levi Ashley was substituted as the plaintiff in the 
stead of Yeats, whose death was suggested. This was done 
without notice or consent, or the voluntary appearance of the 
adverse party, or scire facias. 

1. Although the present practice act prescribes that, in the 
event of the death of a party, the court, on motion, may allow 
the action to be continued by the representative in interest, yet 
that cannot be done but in subservience to principles of law. 
It would be against the first rules of justice to permit a party 
in a court to take a step which might seriously affect his ad- 
versary’s rights, without his consent or without notice or sczre 
facias. The sixteenth section of the practice act of 1845, art. 
5, provides that all orders made for the substitution of any 
person as plaintiff or defendant, in place of the original plain- 
tiff or defendant, shall be made, either upon the voluntary ap- 
pearance of the adverse original party, or after the service 
upon such party of a scire facias. We hold this section to be 
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unrepealed by the late act, as it is silent in regard to the man- 
ner in which the opposite party is to be brought in when a sub- 
stitution is to be made. 

Judge Ryland concurring, the judgment is reversed, and the 
cause remanded; Judge Gamble not sitting. 





Roserts e¢ a/., Defendants in Error, vs. Stoner, Plaintiff 
in Error. 


1. The act of 1835 concerning “dower? took effect on the first day of De- 
cember, 1835, and not before. 

2. A court, in its discretion, may require a tenant for life of slaves or other 
property, to give security that the property shall be forthcoming upon the 
termination of the life estate. 

3. Under what circumstances, a writ of sequestration may issue. 


Error to Franklin Circuit Court. 


This was a proceeding instituted in the Circuit Court of 
Franklin county by Francis G. Roberts, James R. Wilson and 
Mary Jane Wilson, his wife, against Isaac Stoner, John Q. 
Dickenson, Alexander Chambers and A. W. Jeffries. 

The petition stated that John A. Roberts, being possessed of 
certain slaves, died intestate on the first of May, 1835, leaving 
a widow, Ann J. Roberts, since married to the defendant, Ston- 
er, and two children, the plaintiffs, Francis G. Roberts and 
Mary Jane Wilson ; that the said Ann J. was entitled to one 
third of the said slaves during her life, as her dower, and that 
the said Francis G. and Mary Jane were each entitled to one 


third absolutely, and upon the death of their mother, Ann J.,. 


each to one half of the third assigned to her as dower, with the 
increase, absolutely ; that a division was made by order of the 
county court, and a portion of the slaves set apart to the said 
Ann J., as her dower, of which the defendant, Stoner, since 
his marriage with her, had taken possession; that the said 
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Isaac Stoner, although he only had an estate during the life of 
his wife, was treating the slaves as his absolute property, and 
had disposed of some of them, as such, to the other defend- 
ants, and was attempting to dispose of the remainder; and 
that two of them had been sold and removed beyond the state 
to some place to the plaintiffs unknown. 

The prayer of the petition was ‘‘ for a judgment against the 
defendant, Stoner, for the value of the slaves sold by him, and 
that his estate in the same be sequestered for the satisfaction of 
said judgment and costs ;” and that all of the defendants be 
required to enter into bond with security, conditioned for the 
delivery of the slaves in their possession to the plaintiffs, upon 
the termination of the life estate of Ann J. Stoner. The plain- 
tiffs also prayed for an order enjoining the defendants from dis- 
posing of the slaves or removing them beyond the jurisdiction 
of the court before the termination of the suit, and for general 
relief. 

The defendant, Stoner, filed his answer, stating that his wife 
had, by the judgment of the county court, which still remain- 
ed in force, been endowed of the slaves, absolutely, under the 
act of 1835, concerning dower, and not merely of a life 
estate. 

This answer was stricken out, and the court proceeded to 
enter up a final judgment, requiring Stoner to give bond con- 
ditioned for the delivery of the slaves in his possession, upon 
the death of his wife; and the defendant, Stoner, being pre- 
Sent in court, and declining to give bond, the court ordered that 
the sheriff forthwith take the slaves out of his possession, and 
deliver them into the hands of James Halligan, who was ap- 
pointed trustee to receive them, and hire them out; and it was 
ordered that the trustee pay the money arising from the hire to 
the defendant, Stoner, until the termination of the life estate, 
and then deliver up the slaves and their increase to the plain- 
tiffs, or those entitled under them. It was further ordered, 
that Stoner pay over to the trustee the sum of $400, which it 
appeared he had realized from the sale of a portion of the 
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slaves, and that a writ of sequestration issue against him for 
said sum. ‘The trustee was required to loan out the money, 
and pay the interest to Stoner until the death of his wife, and 
then to pay the principal to the plaintiffs, their administrators 
or assigns. 

From this judgment, Stoner appealed. The record shows 
that an answer was filed by the defendant, Chambers, and that 
@ motion to strike the same out was overruled ; but does not 
show a final judgment as to either Chambers, Dickenson or 
Jeffries. 

J. D. Stevenson, for plaintiff in error, contended that the 
act approved March 20th, 1835, was in force as the law regu- 
lating dower in this state at the death of John A. Roberts, and 
that, under the second section of that act, his widow was enti- 
tled to one third of the slaves absolutely. 

W. V. NM. Bay, for defendants in error, contended that 
the widow of Roberts took dower under the act of 1825. 2 
Terr. Laws, 420. R. C. 1885, p. 379, art. 3, sec. 2. Ib. 
p. 383-4, secs. 30 to 33 inclusive. 


Scort, Judge, delivered the opinion of the court. 


1. The thirty-third section of the act concerning the revised 
statutes, approved 21st March, 1835, enacts that all other acts 
of a public, permanent and general nature, in force at the com- 
mencement of the present session of the general assembly, and 
not herein required to be continued in force, shall be repealed 
on the first day of December next, except as in the next section 
specified. The act concerning dower being one of the ‘‘ other 
acts’? within the meaning of this section, and not being one of 
the acts excepted in the following section, was repealed on the 
first of December, 1835, and consequently the act concerning 
dower, of the code of 1835, took effect on that day. 

2. Although the power of a court of equity to rule a tenant 
for life of slaves or other property, to give security that the 
property shall be forthcoming at the death of the tenant for 
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life, is to be exercised, not as a matter of course, but of sound 
discretion, according to circumstances, yet this case fully war- 
ranted the interposition of the court. There was a sale of a 
portion of the slaves and the assertion of an absolute interest 
in them. 

8. Instead of entering a judgment or making an order 
against Stoner for the payment of the $400, the sum realized 
from the sale of the two slaves, whose locality is unknown, he 
should have been required to give security for their forthcom- 
ing at the termination of his estate. If he declines this, then 
the sum received may be required to be paid down, and the 
court may have it secured for those in reversion. A writ of 
sequestration is a process for contempt, used by chancery 
courts to compel a performance of their orders and decrees. 
When there is a decree against a party for the payment of mo- 
ney or to do any other act, this process cannot issue until he is 
put in contempt, or it is shown that process cannot be served. 
When an attachment is served and a party refuses to comply, 
he is then in contempt. It would seem that a sequestration, 
merely to compel the payment of money, cannot now issue, 
as imprisonment for debt is abolished. As process against 
the body, for the non-payment of a debt, cannot now issue, 
there would be no means of putting a party in contempt. These 
remarks are only intended for decrees for the mere payment of 
money. When the decree is for the performance of acts within 
the power of a party, he may be compelled by sequestration. 
Such a process may have been proper, if it had been shown 
that Stoner had the money in his possession and refused to 
deliver it up. This manner of enforcing decrees is now very 


_ unusual, since the statute has given the writ of execution to 


courts of chancery to carry into effect their decrees. It is ne- 
cessary, whenever the writ issues, that the court should name 
the sequestrators who are to take charge of the defendants’ 
estate. Bacon, tit. ‘‘ Sequestration.”? Hosack v. Rogers, 11 
Paige’s Ch. R. 604. All those who now hold any of the dower 
slaves, should have been made parties to the proceeding, and 
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should have been required to give security. It matters not 
whether they purchased with or without notice, as the right 
of the plaintiffs is a legal one and they purchased at their 
peril. They are in the same predicament as those who pur- 
chase the property of another from one who has no right to it. 
It does not appear from the record sent up, that there is a final 
determination of this suit, as there is no order or decree for or 
against the other defendants. 

That the decree may be-modified, it will be reversed and re- 
manded, the other judges concurring. 





Roserts e¢ a/., Defendants in Error, vs. Patton, Plaintiff 
in Error. 


1. An appeal does not lie from the refusal of a court to permit a party claim- 
ing an interest in a suit pending against others to be made a co-defendant. 


Error to Franklin Circuit Court. 


Scorr, Judge. Ina suit pending between Roberts and others 
against Stoner, the object of which was to compel Stoner to 
give security for the forthcoming of slaves, in which he held a 
life estate, in right of his wife, when the plaintiff’s right to 
them should vest in possession, Wm. N. Patton, claiming to 
have purchased some of the slaves from Stoner, came in and 
asked to be made a co-defendant, producing his bill of sale in 
support of his motion. This the court refused. Upon this 
he sued out this writ of error. This writ must be dismissed, 
as the record shows that there is no final judgment in the 
ease. If Patton had rights, those rights could not be affected 
by a suit to which he was no party. But, indeed, we see no 
reason why the court did not let him come in, for if the case 
was as he made it, he should certainly have been ruled to give 
security. See Roberts vy. Stoner, ante. The writ of error 
herein, is dismissed. 
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VALLE e¢ al., Appellants, vs. CLEMENS ef al., Respondents. 


1. A husband and wife executed a deed, by which they “ bargained, sold and 
quit claimed” to the grantee and his heirs, “ all their right, title, interest, es- 
tate, claim and demand, as well in possession as in expectancy, of, in and 
to”? a specified tract of land. The wife, at the time, had an interest in the 
land, upon which the deed might have operated, if it had been properly ac- 
knowledged. Held, a title subsequently acquired by the husband, by pur- 
chase, did not, under the sixth section of the act of 1825, regulating convey- 
ances, enure to the grantee. 

2. Neither verbal admissions nor mere presence at a survey can operate as an 
estoppel in pais. 


Appeal from Perry Circuit Court. 


This was a suit for partition, and the dispute was, as to the 
extent of the interests of some of the parties. The heirs of C. 
C. Valle, by virtue of a deed from Robert T. Brown and wife 
to their father, executed in 1831, claimed an interest of seven 
hundred arpens, which was also claimed by James Clemens, 
under Brown. The facts are sufficiently stated in the opinion 
of the court. 

Scott & Young, for appellants. 1. The deed from Ro- 
bert T. Brown and wife to Charles C. Valle, in 1831, for 
seven hundred arpens, was effectual to pass the title subsequerft - 
ly acquired by Brown. 2. Brown, and Clemens, his privy in 
estate, are estopped by his acts and declarations. He stood 
by and assented to the survey made in 1845, and made fre- 
quent declarations that the heirs of C. C. Valle were enti- 
tled to the quantity they claim. Taylor & Mason v. Zepp, 
14 Mo. Rep. 482. 

Haight & Shepley for respondents. The case of Bogy v. 
Shoabd is against the position assumed by the appellants, but 
this case differs from that. 1. An estate was conveyed by the 
deed. It is not the case of a man who has no title conveying 
and afterwards acquiring. . This latter case is the only one 
contemplated by the statute. 2. The grantors had a good 
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title. The acknowledgment of the wife may not be good to 
pass her interest, but beyond all doubt she then had the title. 


GAMBLE, Judge, delivered the opinion of the court. 


The principal question in this case is, whether the title ac- 
quired by Robert T. Brown, in the large tract of land described 
in the petition, after the deed made by him and his wife to 
Charles C. Valle, enured to the benefit of Valle. Another 
question is also made upon the effect of certain acts of the 
parties, which it is alleged operate as an estoppel zn pazs, bind- 
ing upon Brown and upon Clemens as a privy in estate. 

The deed from Brown and wife to Valle is dated April 4, 
1831, and by it, they bargain, sell and quit claim to Valle 
and his heirs ‘ all their, and each of their right, title, interest, 
estate, claim and demand, both at law and in equity, as well in 
possession as in expectancy, of, in and to seven hundred ar- 
pens of land, being part of an undivided Spanish grant, lying 
on the Saline crees, and known as the Grand Glaise tract.” 
At the date of this conveyance, Mrs. Brown, the wife of R. T. 
Brown, owned an undivided interest in the tract of two undi- 
vided sevenths, much exceeding the quantity of seven hundred 
arpens conveyed to Valle; but Robert T. Brown himself had 
not then acquired title to any portion of the tract. The deed 
of Brown and wife to Valle was not so acknowledged as to 
operate upon any interest which was in Mrs. Brown. Brown 
afterwards, on the 5th November, 1836, acquired an interest 
in the tract of one seventh, or something more than one thou- 
sand arpens, by conveyance from Nancy Bullitt. The plain- 
tiffs, representatives of Charles C. Valle, claimed that the title 
thus acquired by Brown enured to the benefit of their father. 

After Brown and wife had made their conveyance to Valle, a 
deed of partition was made among the several owners of the 
tract, Valle himself not being a party to the deed, and by it a 
portion, called in the record lot No. 6, was set apart to Brown 
and his wife for their three shares in the tract. They had be- 
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come owners of three shares in the following manner: Mrs. 
Brown in her own right, as heir of her father, the original 
grantee, had one seventh, and by devise from a deceased sister 
was entitled to another seventh. Brown had the seventh ac- 
quired from Nancy Bullitt. It appears from the deed of par- 
tition that Charles C. Valle was one of the heirs of the original 
grantee, and as such entitled to one seventh of the tract, and 
that he had sold nine hundred arpens of his share, which had 
become vested in one of the parties to the deed of partition. 
The deed further stated, that the quantity in the tract was seven 
thousand and fifty-six arpens, or one league square, and that 
Charles C. Valle, as one of the heirs, was entitled to one hun- 
dred and eighty arpens, which, with the nine hundred that he had 
sold and conveyed, would make up his full share of one sev- 
enth. If the deed is correctly copied on the record, there is a 
mistake in the original, as one seventh of seven thousand and 
fifty-six arpens is one thousand and eight arpens, from which, 
if the sale made by Valle of nine hundred arpens is deducted, 
there would remain to him one hundred and eight arpens, and 
not one hundred and eighty. In the deed of partition, it is 
stated, that this residue of the share of Charles C. Valle is, 
by the consent of all parties, to be set apart with the share of 
Brown and wife. 

Evidence was given for the purpose of showing that when 
the survey was made and the tract subdivided, preparatory to 
the partition, Brown recognized Charles C. Valle as entitled to 
an interest in the land, and agreed that the portion to which 
he was entitled should be included in the portion set apart for 
Brown and wife. There was also evidence given of a survey 
made after the partition, for C. C. Valle, at which Brown was 
present, by which the land claimed under the deed of Brown 
and wife was surveyed together with the one hundred and eight 
arpens claimed by Valle as the residue of his share in the ori- 
ginal tract. 

Clemens purchased the interest of R. T. Brown in the tract set 
apart for the shares of Brown and his wife. The purchase was 
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evidenced by a sheriff’s deed and by two deeds executed by the 
administrator of Brown. If ©. C. Valle’s title was not ren- 
dered complete in consequence of the title which was conveyed 
to Brown after the deed to Valle enuring to the benefit of Valle, 
or if Brown and those claiming under him were not estopped 
from denying the right of Valle to seven hundred arpens, in the 
portion set apart to Brown and wife, then the whole of Brown’s 
interest in that lot passed to Clemens, subject.to a deduction 
on account of the one hundred and eight arpens remaining of 
Valle’s original share, which was included in the lot set apart 
for Brown and wife. The Circuit Court decided that Brown’s 
subsequently acquired title did not enure to the benefit of Valle, 
and that there was no estoppel on Brown or Clemens, and by 
its judgment gave to the heirs of Valle the one hundred and 
eight arpens. 

1. The deed from Brown and wife to Valle contains no 
covenants for title to the property conveyed. It carefully 
avoids the use of the words which, under our statute, contain 
certain covenants for title. It was, then, nothing but a deed of 
release or quit claim of the title then in Brown and wife. It did 
not operate, as most probably it was intended, upon the title in 
Mrs. Brown, for it was not properly acknowledged for that 
purpose. If the title subsequently acquired by Brown did not 
enure to Valle, then, after Brown’s death, Valle and his heirs 
had no title to the seven hundred arpens. 

The deed to Valle being a mere quit claim, without warranty, 
the title subsequently acquired by Brown would not at common 
law enure to the benefit of Valle, either to transmit the subse- 
quently acquired title, or by way of estoppel to prevent circuity 
of action. In Coke Litt. 265, a and 4, it is laid down that 
no right passeth by the release but the right which the releasor 
hath at the time of the release made; as if the son release to 
the disseisor of his father all the right which he hath, or may 
have, without clause of warranty, after the death of his 
father, the son may enter against his own release, because he 
hath no right at all at the time of the release made, the right 
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being at the time in the father. This doctrine has been gene- 
rally maintained in the American courts and is applied to deeds 
of bargain and sale without warranty. McCrakenv. Wright, 
14 John. R. 193. Jackson v. Hubble, 1 Cowen, 613. Jack- 
son v. Winslow, 9 Cowen, 13. Dart v. Dart, T Conn. 
250. Lowry v. Williams, 13 Maine, 282. Douglass v. 
Scott, 5 Ohio, 194. Dodswell vy. Buchanan, 8 Leigh, 376. 
Bogy v. Shoab, 13 Mo. Rep. 366. 

But again, the language of the granting part of the deed 
operates only on the right, title, interest, estate, claim and de- 
mand of Brown and his wife, or either of them, at law or in 
equity, as well in possession as in expectancy. Unless the 
words ‘‘in expectancy” can extend the grant to a title sub- 
sequently acquired by purchase, it is clear that the other words 
would confine the operation of the deed, by their own descrip- 
tion of the title conveyed, to the title then in Brown and his 
wife. Brown v. Jackson, 3 Wheat. 449. The words ‘‘in 
expectancy” do not comprehend a title to be thereafter purchas- 
ed. An estate in expectancy is an estate, the possession of 
which, a person is entitled to have in futuro, or, as is said in 
Cruise’s Dig. tit. 16, chap. 1, sec. 1, it is an estate where the 
right to the pernancy of we profits is postponed to some future 
period. The right here conveyed, described by the words ‘‘ in 
expectancy,”? must be some right that the grantors are to have 
the fruits and enjoyment of, by reason of their present rela- 
tions to the title of the land. A future acquisition, by pur- 
chase, is not included. The deed, then, by its own terms, 
operates only so far as the grantors had right at the time. 

It is insisted that the sixth section of the act of 1825, regu- 
lating conveyances, operates to vest the title acquired by 
Brown in Valle. It is not necessary here to say, whether the 
views of that act, as expressed in Bogy v. Shoab, 13 Mo. 
Rep. 375, are concurred in. That case certainly gives to the 
language of the section a very extended operation, when it 
allows it to embrace any case of the conveyance of title with- 
out warranty, where the grantor at the time had no title, but 
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afterwards acquires title. But, without now stopping to dis- 
cuss the meaning and operation of that section, it is sufficient for 
the present case to say that the opinion in Bogy v. Shoab dis- 
tinctly and clearly maintains that the act does not intend 
‘‘that a quit claim deed, although it uses language to pass 
the fee and not any smaller estate, would therefore pass a new 
title not belonging to the grantor when he makes the deed. It 
was hardly intended to apply to a deed conveying all right, 
title and interest of the grantor.”? Such deed is not supposed 
to be within the contemplation of the section, because it does 
not purport to convey ‘‘an estate in fee simple absolute.” 
This is the construction of the section given in that case, and 
this construction would clearly exclude the conveyance to Valle 
from the benefit of the enactment. Again, it is conceded in 
the argument, and is admitted in the record, that, at the date 
of the deed from Brown and wife to Valle, there was title in 
Mrs. Brown to two sevenths of the whole tract, a quantity ex- 
ceeding that conveyed to Valle ; and if the deed had been ac- 
knowledged in such form as to affect her interest, Valle would, 
under it, have claimed his land as a part of her share of the 
tract. Now, under such circumstances, it would be a strange 
mode of construing the deed to say, that it was not intended to 
operate on her interest, then actually existing. But Brown is 
made the principal grantor of the land, so that the deed will 
pass a title subsequently acquired by him. As, by its terms, 
it operates only upon the present title existing in the grantors, 
and as there was then a title in them, the deed being without 
warranty, cannot be made to convey any title subsequently 
acquired. The fact that the instrument was not properly ac- 
knowledged to effect the intention which is apparent upon the 
face of the deed, will not authorize us to give to the deed itself 
a construction different from the legal import of its own terms. 
It will not authorize us to say that the parties meant to convey 
a different interest from that they then owned, when that is the 
interest which the deed professes to convey. 

2. On the question, whether Brown, and Clemens claiming 
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under him by subsequent purchase, are bound by an estoppel 
in pais, it is sufficient to say that the only acts of Brown, of 
which evidence was given, are, first, verbal admissions that 
Valle was entitled to upwards of eight hundred arpens of the 
land, and, second, that he was present at a survey made for 
Valle, by which a tract containing the seven hundred arpens 
conveyed by Brown and his wife was laid off for Valle. No 
evidence was given of any possession by Valle, under such 
survey, or of any other fact connecting Brown with it, than his 
presence when the survey was made. The case in the record 
is in no respect like the case of Taylor & Mason v. Zepp, 14 
Mo. Rep. 487. The present is not a case of fixing a boun- 
dary between the contiguous tracts of different proprietors, 
but it is attempted to make the single fact of Brown’s presence 
at a survey, proved by a single witness, who says no more than 
‘¢R. T. Brown was present when this survey was made by me 
in 1845,” operate an estoppel on Brown and those claiming 
under him, so as to give title to Valle’s heirs in fee simple to a 
tract of land for which they had no operative conveyance. 
According to the statement of the principles on which such 
estoppels arise, as made in Taylor & Mason v. Zepp, there 
was no estoppel here. 

The judgment of the Circuit Court is, with the concurrence 
of the other judges, affirmed. 


CHARLEVILLE ef al., Appellants, vs. CHourgau et al., Re- 
spondents. 


1. At an executor’s sale, in Spanish times, no bidder presenting himself for 
a common field lot which was subject to a charge for keeping the common 
fence in repair, the same was by the lieutenant governor transferred to the 
executor, upon his assuming to bear the charge. Held, the transfer was to 
be regarded as a governmental act, made upon considerations affecting the 
public, as well as from a regard to the interests of the estate, and did not 
come within the rule that an executor could not purchase property which it 
was his duty to administer. 
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2. A party claiming title under one of two conflicting Spanish grants cannot 
obtain the benefit of a confirmation upon the other, even though the former 
may have been illegaily purchased by the confirmee before coufirmation. 

3. As between two Spanish grants, it is well settled that the one first confirm- 
ed is the better title. 


Appeal from St. Louis Circuit Court. 


This was a petition in the nature of a bill in equity, filed 
against the heirs of Auguste Chouteau, by Victoire Charle- 
ville, claiming to be the daughter and sole surviving heir of 
Victoire Richelet Verdon. ‘The children of Victoire Charle- 
ville, claiming under her, were subsequently made parties plain- 
tiff. The suit involved the title to one by forty arpens of land, 
known as the Laroche arpent, embraced within a tract of eight 
by eighty arpens, known as the Chouteau Mill tract, which was 
confirmed to Auguste Chouteau by the first board of commis- 
sioners in 1810. The Laroche arpent was reported by the re- 
corder of land titles for confirmation to Laroche’s represen- 
tatives, and confirmed by the act of congress of April 29, 
1816, 

The petition stated that Victoire Richelet Verdon died seized 
of the land in controversy, in 1796, and by her last will ap- 
pointed Auguste Chouteau her testamentary executor ; that said 
Chouteau undertook the trust of executor and also that of guar- 
dian of the children of the testatrix; that, on the 30th of Oc- 
tober, 1796, the said executor proceeded to make public sale 
of all the goods, effects and estate of the testatrix, and at said 
sale became the purchaser of the one by forty arpens in dis- 
pute, contrary to law and in breach of his trust as executor ; 
that after the country was transferred to the United States, 
Chouteau induced the government to confirm the land to him in 
his own name; and that he and his heirs had since enjoyed the 
rents and profits, and received the proceeds of sales. The 
prayer of the petition was for an account, and for the title to 
that portion still in the possession of the defendants or any of 
them. 
32—VvOL, XVIII. 
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At the trial, the plaintiffs introduced the following evidence : 

1. Marriage contract between Joseph Verdon and Victoire 
Richelet, dated May 9, 1772. 

2. Articles of separation between Verdon and wife, dated 
March 7, 1785, by which she became sole owner of all the 
property then owned by them, excepting a few small articles 
reserved to the husband. 

3. The will of Victoire Richelet Verdon, dated September 
29,1796. Auguste Chouteau is appointed executor, with pow- 
er to sell all the property of the testatrix, real and personal, 
and divide the proceeds among her children, after paying debts. 
No specific mention is made of the property in dispute. 

4, Inventory of Madame Verdon’s estate, dated October 24, 
1796, made under the directions of Zenon Trudeau, lieutenant 
governor. One of the pieces of property inventoried is de- 
scribed as follows: ‘‘ Half an arpent of land behind the fort, 
being contiguous to the land of Auguste Chouteau and Marly, 
valued ten dollars.” 

5. An account of the auction sale of Madame Verdon’s es- 
tate, signed by the lieutenant governor, by Auguste Chouteau, 
and by two witnesses. The last entry in this account relates 
to the transfer of one half by forty arpens to the executor 
and is set out in the opinion of the court. 

6. Auguste Chouteau’s settlement of Madame Verdon’s es- 
tate, in which he describes himself as guardian of her children, 
dated July 20, 1799. 

7. List of documents filed by Auguste Chouteau with the 
recorder of land titles, in support of his claim to the Mill tract, 
consisting of the following: 1. A concession to Laclede, da- 
ted August 11, 1766, for eight by eighty arpens, extending 
from the land of Dion to the Little river, 2. A deed from 
Laclede to Chouteau, dated July 4, 1779, for water mill, &c. 
8. A deed from Louis Vachard and wife to Chouteau, dated 
October 19, 1784, for two by forty arpens, bounded on one 
side by land of Beaugenon, and on the other side by that of 
Louis Ridé. 4. A deed from Ridé to Chouteau, dated Novem- 
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ber 16, 1784, for one arpent of land, described as bounded on 
one side by land of the purchaser, and on the other by the 
water mill of the purchaser. 5. Purchase at public sale on 
the 19th of April, 1792, by Auguste Chouteau, of 14 by 40 
arpens, belonging to the estate of Jacques Noisé, (or L’Abbé, ) 
bounded by the lands of Gabriel Cerre, Auguste Chouteau and 
Madame Verdon. 6. Authorization from the lieutenant gov- 
ernor to Chouteau, excutor of Madame Verdon, to take pos- 
session of 4 by 40 arpens belonging to the estate. 7. Con- 
cession, dated January 24, 1790, by Stephen Mirot, governor 
general of Upper Louisiana, to Auguste Chouteau, of two 
small tracts adjoining the Laclede grant, one containing two 
by ten arpens, and the other 4 by 184 arpens. 8. Mackay’s 
survey, dated March 29, 1803, of 1390 arpens of land for 
Chouteau. 


8. Proceedings before the board of commissioners upon ° 


Chouteau’s claim to three tracts, containing respectively 8 by 
80 arpens more or less, 2 by 10 arpens, and 4 by 13} arpens. 
On the 24th of January, 1809, the board ordered the tract of 
8 by 80 arpens to be surveyed conformably to the concession 


to Laclede Leguest, dated August 11,1766. On the 7th of 


June, 1810, the survey having been executed and returned by 
Bent, deputy surveyor, the board granted the land to Chou- 
teau according to the survey. Bent’s survey calls for Dion on 
the north. 

9. Plat and description of Brown’s survey of one by forty 
arpens, confirmed to Laroche’s representatives, by the second’ 
section of the act of congress of April 29,1816. This sur- 
vey is numbered 1464, calls for Dion on the north, and is 
wholly within the survey of the Chouteau Mill tract. 

10. Duralde’s survey, dated May 23, 1772, of one by forty 
arpens, conceded to Laroche, adjoining Condé on one side and 
Dion on the other. 

11. Duralde’s survey of Condé’s concession of 2 by 40 
arpens, adjoining Laclede on one side and Laroche on the 
other; also his survey of Dion’s concession of one by forty 
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arpens, bounded on one side by Laroche and on the other by 
Deschamps. 

12. Deed from Condé to L. Vachard, dated July 4, 1776, 
for three by forty arpens, described as bounded on one side by 
the land of Larosa and on the other by the fence of the com- 
mons. 

13. Deed from Louis Vachard to Auguste Chouteau, dated 
October 19, 1784, for two by forty arpens, bounded on one 
side by land of Nicholas Beaugenon and on the other by land 
of Louis Ridé. 

14. Deed from N. Bucho or Vucho to Victoire Verdon, 
dated November 20, 1788, conveying half an arpent in front 
by forty arpens in depth, bounded on one side by land of 
L’ Abbé. 

15. Deed from the heirs of Amable Guion (Dion,) dated 
January 14, 1809, to L. Ridé, confirming a sale made ‘‘ about 
twenty-five years before,” in consideration of a cow and a calf, 
of one by forty arpens, contiguous to Deschamps and Beauge- 
non. 

16. An official sale of Ridé’s estate, made May 25, 1788, 
at which there was struck off to L’Abbé one arpent of land, 
bounded on one side by the land of Mr. Cerre and on the other 
by land of Beaugenon. . 

17. Judicial sale of L’Abbé’s estate, April 29th, 1792. 
Auguste Chouteau becomes the purchaser of one and a half ar- 
pens in front by forty in depth, described as bounded by the 
lands of Cerre, Chouteau and Verdon. 

18. Marriage contract between Joseph Charleville and Vic- 
toire Verdon, dated July 15, 1797, by which a community was 
created between the parties as to all property, real and per- 
sonal, then owned or thereafter to be acquired. 

19. Deed from Victoire Charleville to her children, dated 
May 15, 1851. 

20. Oral testimony, in substance as follows: Madame 
Verdon died in 1796, leaving six children, viz: Joseph, 
Louison and Godfrey, Harriet, Pelagie and Victoire, the plain- 
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tiff. Joseph died in 1805, Louison in 1810 or 1811, and 
Godfrey shortly after Joseph, all unmarried. Harriet mar- 
ried Bourgillon, who died before the change of government. 
Afterwards, about 1825 or ’27 she married Clermont. She 
died without issue before the commencement of this suit. 
Pelagie married a Spanish officer and went to Havanna. The 
proof leaves it in doubt whether she is living or dead. Vic- 
toire married Joseph Charleviile, who died in 1842 or 1843. 
At the close of the plaintiffs’ evidence, the court declared that 
they were not entitled to the relief they sought, and they ap- 
pealed to this court. 

J. Delafield, for appellant. I. By the principles common 
both to the American and Spanish law, the purchase of the es- 
tate in controversy by Chouteau, acting in the two fiduciary 
capacities of executor and guardian, was void and passed no 
title. 2 Sug. on Vend. (Lond. ed.) 109. 1 Ball & B. 96. 
2ib. 116. 8 Wheat. 421. 6 ib. 481. 10 Pet. 269-81. 1 
Mason, 341. 1 Story’s Eq. §312, 317, 318. 12 Pet. 412. 
The civil law establishes the same rule. ‘* Tutor rem pupilli 
emere non potest; idemque porrigendum est ad similia, 
id est, ad curatores, procuratores, et qui negotia aliena 
gerunt.” Pothier on Pos’n No. 64, 66. Dig. lib 18, tit. 1, 
1. 34. Inst. lib. 1, tit. 21, 23. The only exception to this 
rule was in favor of a guardian, who may pa/am et bona jide 
purchase the ward’s property at public auction. Code, lib. 4, 
tit. 38, 1. 5. This exception is not recognized by the Spanish 
law in America. Michoud v. Girod, 4 Howard, 559. The 
rule was never relaxed in favor of executors, under any cir- 
cumstances whatever. 4 Rob. Rep. 201. See also, Dig. lib. 
26, tit. 8, 1. 5, §3, lib. 26, 1. 5, §5. 11 Mart. Rep. 298. 
9 Lou. Rep. 48. 14 ib. 114,122. The earlier Spanish code 
says: ‘* Guardians and executors cannot purchase any of the 
property which they administer, unless a decree should pre- 
viously be given by the judge, stating its advantage to the 
union.” Rec. lib. 4, tit. 5, p.5. Nov. Rec. ib. No such 
decree was obtained in this case, and besides this was only al- 
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lowed to guardians. Michoud v. Giroud, 4 Howard, 559. 
But the later Spanish code expressly declares: ‘‘ Guardians 
and executors cannot purchase any of the property which they 
administer.”’ Rec. L. 23, tit. 11, lib. 5. Nov. Ree. L. 1, tit. 
12, lib. 10. The Novissima Recopilacion also declares that 
such laws as are not found it are to be considered as obsolete, 
although contained in the former Recopilacion. 

The Spanish governors and subordinate authorities had no 
power to decide causes or confer privileges, contrary to the 
civil laws of Spain. The laws prevailed in the colonies, as 
in the mother country, unless changed by custom, which, in 
such case, must be proved. Lieutenant governors, intendants 
of posts, &c., could adjudicate and execute the laws, but could 
not violate them. The commandant of a district was a judicial 
officer within his district, and acted as notary or escribano, and 
kept the records of his district. 2 White, 693, 695. II. If 
the purchase by Chouteau passed no title, the only remaining 
questions to be considered are, prescription as against the 
claimant, the statute of limitations or the staleness of the 
claim. 1. Prescription was abolished by the act of 1818, and 
besides it could not have ran in this case for several reasons. 
2. The plaintiff is not barred by the statute of limitations, be- 
cause it could not run against an express trust created by the 
act of the wrong doer and because her disabilities were not re- 
moved until 1847. III. The confirmation is not conclusive 
against the rights of the plaintiff. It is only conclusive against 
the government and not against third parties. IV. If the con- 
firmation to Chouteau is valid, it is only a resulting trust to 
the plaintiff. 4 Mo. Rep. 113. 5 Mo. Rep. 154. 9 ib. 714. 
10 ib. 254. 11 ib. 164. 6 Cranch, 148. 2 Wash. C. C.R. 
441. 10 Pet. 205-6. 

R. M. Field and F. M. Haight, for respondents. I. The 
confirmation by the board of commissioners to Auguste Chou- 
teau, under whom the respondents claim, is a conclusive bar to 
the relief sought by the plaintiffs. Strother v. Lucas, 12 
Peters, 458. Bissell vy. Penrose, 8 Howard, 340. Landes 
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v. Brant, 10 Howard, 370. Landes v. Perkins, 12 Mo. 
Rep. 255. II. It does not appear that Chouteau made any | 
claim before the commissioners as the representative of Riche- 
let Verdon. The lot claimed in this suit as belonging to her 
was in fact embraced by the concession to Laclede. This con- 
cession was presented by Chouteau, and may be regarded as 
the ground of his claim. ILI. Chouteau had ceased to be tutor 
of the children at the date of his claim and the proceedings be- 
fore the commissioners ; for his account was rendered as early 
as July 20,1799. By the Spanish law, the tutor’s account was 
to be rendered at the close of the tutorship. Schmidt’s Civil 
Law of Spain, 87. IV. Chouteau acquired a good Spanish 
titie to the lot of Madame Verdon in the common fields. 1. 
The lot was subject to public charges, and though three times 
offered for sale found no purchaser. It was, unquestionably, 
competent for Trudeau to transfer the lot to Chouteau to pay the 
public charges. The proceeding is analogous to the strict 
foreclosure of a mortgage in English practice. Our present 
administration law contains a provision founded on the same 
principle. R. C. 1845, tit. Administration, art. III, secs. 4, 
5. The proceedings under the Spanish law, in case of pledge, 
are also analogous. Schmidt, 190. 2. Besides, the order of 
Trudeau was, in substance, the re-uniting of the lot to the do- 
main and conceding it to Chouteau. This power cannot be 
questioned. Strother v. Lucas, 12 Pet. 450-7, and cases 
cited. The acts of a public officer are presumed to be within 
his authority. United States v. Clarke, 8 Wheat. 452. 3. 
Executors and guardians could purchase under the Spanish 
law with the assent of the judge. This point has been expressly 
decided. McWair v. Hunt, 5 Mo. Rep. 300. V. If there 
was any claim against Chouteau in respect to the lot of Riche- 
let Verdon, the claim has long since been barred by force of 
the statute of limitations of December 17, 1818, and by pre- 
scription. VI. The plaintiffs’ claim has become stale by 
lapse of time, and independently of any positive statutes of 
limitation, on the principles adopted by courts of equity, the 
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plaintiffs ought not now to have the relief they seek. Ran- 
dolph v. Ware,3 Cranch, 503, ad finem. Prevost v. Gratz, 
6 Wheat. 481. Piatt v. Vattier, 9 Peters, 405. Bowman 
v. Wathen, 1 Howard, 189. McKnight v. Taylor, ib. 161. 
If a trustee purchases trust property, application must be 
made in a reasonable time or relief will be denied. 2 Powell 
on Mort. 500,n.1. 4 Harr. & McH. 139. 7 J.C. R. 90. 
14 8. & R. 33838. 4 J.C. R. 810. 5 ib. 190. 11 J.R. 
446. 3J. C. R. 586. 4 Wend. 58. Lewin on trusts, 611. 


GAMBLE, Judge, delivered the opinion of the court. 


As the only evidence given in this case was given by the 
plaintiffs, and the court, on motion, decided that they had not 
made a case upon which they could recover, we are confined to 
the consideration of that case. 

It sufficiently appears from the statements of the petition 
and the plaintiff’s evidence, that the land now in controversy 
was embraced in a larger tract claimed by Auguste Chouteau 
before the first board of commissioners, for his own benefit and 
as his own property, and that his claim was confirmed by the 
board on the 7th June, 1810, and that a patent issued on that 
confirmation, dated the 16th of June, 1813. The plaintiffs 
claim that Chouteau, being executor of the will of Madame 
Richelet Verdon, their ancestor, authorized by the will to make 
sale of her property, became the purchaser of the property now 
claimed, at a public sale of her effects, and that such purchase 
was in violation of law and void; that the title thus acquired 
was exhibited before the commissioners by Chouteau and be- 
came the foundation of the confirmation which was made to 
him. This allegation states the foundation of the present suit, 
for if Madame Verdon did not own the property, or if Chou- 
teau did not illegally acquire her title, or if that title was not 
the foundation of the confirmation made by the board, the 
plaintiffs have no pretence of right to the property. In sup- 
port of the allegations in the petition, the plaintiffs gave in evi- 
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dence the account of the public sale of Madame Verdon’s prop- 
erty, signed by the lieutenant governor and his assisting wit- 
nesses, and which came from the Spanish archives. ‘The last 
entry is in these words, as translated: ‘* Also another half 
arpent of land by forty arpens, situated back of the fort and 
between Don Auguste Chouteau and one Marly, and having 
been offered for sale on the two preceding Sundays, and on 
this, without any bidder presenting himself, and the said land 
being subject to the charges of fencing, which are now indis- 
pensable and would be costly to the said estate, and prejudicial 
to the creditors and heirs, Don Auguste Chouteau, offering to 
bear said charges, as the value of the land, the which was ad- 
judged to him, in order that he should pay for or cause to be 
made the said fences ; and there being no more to sell, the 
present auction is closed.” 

‘he land embraced in this suit is described in the petition as 
a tract of one by forty arpens, confirmed to the representatives 
of Laroche, the survey of which is numbered 1464, situated in 
the common fields of St. Louis. There is shown in the evi- 
dence no conveyance from Laroche to any person, but there 
are conveyances in evidence for the lots originally surveyed as 
adjoining that of Laroche. As surveyed under the Spanish 
government, Laroche had one arpent by forty. On one side 
was a tract of one by forty arpens, surveyed for Dion, and on 
the other a tract of similar dimensions surveyed for Condé ; 
both of these surveys called for Laroche as adjoining. Seve- 
ral conveyances were given in evidence with the design of trac- 
ing the titles of these adjoining tracts to Chouteau, and show- 
ing that in at least one of them Madame Verdon was named as 
the proprietor of adjoining land. It is impossible, from the 
descriptions and recitals in these deeds, to say how much land 
Madame Verdon owned there, if she really owned any, for the 
Condé title is represented as covering three arpens by forty, 
when he sells it, and when his grantee conveys to Chouteau, it 
is described as two arpens by forty; and Dion’s tract, which 
appears to have been sold by his heirs for a cow and calf, is 
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called one arpent by forty, but in the public sale made of it 
afterwards, it is described as having one arpent and a half in 
front. It is apparent, upon an examination of these convey- 
ances, that the parties to them were either ignorant of the real 
quantity of land they owned, or that they had acquired title to 
a larger quantity than was originally surveyed for Dion and for 
Condé, by purchasing adjoining lands. There is nothing to in- 
dicate that such increase of their quantities was not by the 
acquisition of that originally surveyed for Laroche. The only 
direct conveyance made to Madame Verdon was made by Vu- 
cho, for a tract of one half arpent in front by forty in depth. 
It is true, that when Chouteau filed his claim before the com- 
missioners for the large tract which was surveyed for him un- 
der the Spanish government, and which included the land now 
in controversy, according to a plat filed with his claim, he also 
stated the titles to different parts of the larger tract, and while 
he claimed a large tract which had been originally conceded to 
Laclede Leguest, he also stated his right to one half arpent 
under the order made by the lieutenant governor in relaticn to 
the fence which the representatives of Madame Verdon were 
bound to make. 

If the acts of Chouteau shall be held to amount to the admis - 
sion that any title to any of this land was ever in Madame Ver- 
don, the admission cannot be extended beyond the half arpent 
in front, for which she had a conveyance from Vucho, and it is 
difficult, if not impossible, to ascertain that the title of Laroche 
had ever become vested in her for any of the tract originally 
surveyed for him. But for the present the further considera- 
tion of the question, whether any title was shown in Madame 
Verdon to any of the Laroche tract, may be waived, as it will 
hereafter appear that Chouteau already owned the tract of La- 
clede Leguest, which interfered with the Laroche tract, and the 
title to which was confirmed by the board. 

1. The question, whether Chouteau illegally acquired the 
title to the land which Madame Verdon claimed, rests upon the 
ground that, being executor of her will, he could not purchase 
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any part of the property which it was his duty to administer. 
In 1838, in the case of McNair v. Hunt, 5 Mo. Rep. 301, 
it was decided that, under the Spanish law, a person who was 
an executor and the guardian of minor heirs, might purchase 
the land of the deceased at a judicial sale, when the purchase 
was made with the consent of the judge, and that unless the 
minors impeached the sale within four years after they came of 
age, they were barred by the prescription of four years. In 
Michoud et al., v. Girod et al., 4 Howard 559, the Supreme 
Court of the United States expresses a different opinion in re- 
lation to the right of an executor to purchase any of the prop- 
erty of the estate which he is to administer. The opinion deliv- 
ered by Mr. Justice Wayne, after stating the rule as recog- 
nized in the English and American courts of equity, that one 
occupying a fiduciary relation shall not be permitted to pur- 
chase the subject of the trust, shows that the same rule pre- 
vails under the civil law, and very briefly states the Spanish law 
on the question. It is not thought necessary to consider the 
question in this case, for it is apparent that we have not before 
us an ordinary case of the sale of property belonging to a suc- 
cession, to the executor of the deceased. 

We are to take the act of the lieutenant governor transfer- 
ring the property to Chouteau as truly stating the facts of the 
case. It is there stated that the land had been offered for sale 
on two Sundays in succession without any bidder, and that on 
the day of sale there was no bidder, and that, as there existed a 
necessity for the repair of the fence of the common field, and 
Chouteau was willing to take that burden upon himself for the 
land, it was accordingly adjudged to him. It is obvious that 
this transaction has connection with some municipal regulation 
existing in the village of St. Louis, in relation to the common 
field of the villagers, and although the regulations adopted by 
the syndics, with the approbation and sanction of the lieutenant 
governor, are not spread out upon the record, yet we find them 
in Mackay v. Dillon, 4 Howard, 431. The common field 
cultivated by the inhabitants was protected from the cattle and 
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horses by a fence, which, running in front of the common 
field, inclosed the village and such part of the adjacent land as 
was used in common for pasturage, each owner of a common 
field lot being obliged to maintain the fence in front of his 
own lot. Instead of inclosing the field with a fence, the ani- 
mals were confined within a fence which inclosed the village and 
common. This fence was made, in part, along the front line 
of the common field lots. The mode of maintaining this fence 
is seen, so far as there were written regulations, in those which 
are published in Mackay v. Dillon. In Strother v. Lucas, 
12 Peters, 450, it is said: ‘* It appears from the evidence, that 
there was an officer in the village called by the inhabitants a 
syndic, and in the Spanish laws a regidore, whose duty and 
authority were to see that the common fences of the forty 
arpen lots were kept in repair. He would direct them to be 
inspected, and if found out of repair, would direct the owner of 
the lot in front of which it was defective to make the repairs ; 
if the owner were on a journey, the syndic would have the re- 
pairs made, and make the owner pay his share on his return ; 
otherwise he would give the land to another person who would 
make the share of the fence. This was a regulation in villages 
by the authority of the commandant and municipal authorities, 
in conformity with the laws of Spain.” We have thus an idea 
of the existence of regulations in the enforcement of which vil- 
lage communities were interested, and which were made the 
grounds for transferring the title of such property from one 
person to another, and we can understand the public consider- 
ations which induced the lieutenant governor to transfer this 
land to Chouteau. When it had been offered for sale and no 
person was willing to purchase it, and when there was a public 
necessity that there should be an owner who would bear the 
burden of making the fence, the lieutenant governor transfer- 
red it to one who was willing to bear the charge. When we are 
considering the effect of such an act, we are liable to fall into 
great errors, if we allow ourselves to be influenced by the ideas 
we now have of the regular and formal mode of disposing of 
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valuable property, in a regulated and matured condition of so- 
ciety, under fixed and known laws, administered by officers 
belonging to different departments, each with prescribed powers. 
The officer who made this disposition of the property united in 
himself the powers which, under our system, would belong to 
distinct offices. He was the chief executive officer, and, at the 
same time, he was the highest judicial officer in this part of 
Louisiana. He made concessions of the royal domain; he 
ordered and conducted judicial sales; he acted as a notary, 
and seems to have taken the control of all public affairs in the 
province. The inhabitants looked to him as the representative 
of their sovereign. Such an officer, at a post where there were 
collected a small number of inhabitants, where property was to 
be had for the asking, disposes of a piece of land of some 
twenty arpens, belonging to the estate of a deceased individual, 
for which no person will bid, and being subject to a public bur- 
den, he gives it to the executor if he will bear its share of the 
public charge. To this case it is attempted to apply the rule 
that an executor cannot purchase the property of the estate he 
is required to administer, and after the title has been confirmed 
by the United States, and forty years after it has been patented, 
after the principal part of it has been for many years in a 
flourishing city and covered with costly structures, it is said 
the lieutenant governor, who disposed of the property more 
than fifty years ago, simply made an ordinary sale of it to the 
executor, and the whole title was and is but a mere nullity. 
The most natural, and, as we think, the most correct view to 
take of the act of the lieutenant governor is, that it was a gov- 
ernmental act, transferring the property upon considerations 
affecting the public, as well as from regard for the interests of 
those concerned in the estate, and therefore we hold that the 
rule in relation to an executor’s purchase at his own sale, occu- 
pying the position both of seller and purchaser, does not apply 
to the present case. It is also believed to be but a regular and 
natural consequence of this view, that no court in the succeed- 
ing government, after the act of the lieutenant governor has 
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been recognized, and the title under it confirmed by the United 
States, can review and annul the act and the title thus recog- 
nized and confirmed. So that, if the land was held by Chou- 
teau, under the confirmation of his claim originating in the act 
of the lieutenant governor, his title could not be disturbed by 
the plaintiffs. 

2. But the case presents another aspect as decidedly unfa- 
vorable to the claim of the plaintiffs. When Chouteau pre- 
sented his claim for confirmation, he filed, as was required, the 
documentary evidence of his title, and the first document in 
date, and that which seems to be chiefly regarded in the sub- 
sequent action of the commissioners, was a concession signed 
by St. Ange and Labuxiére, dated 11th August, 1766, in which 
there was conceded to Laclede Leguest a tract of eight arpens 
in front by eighty arpens deep, extending from the land of 
Dion to the little river, and having eighty arpens in depth. 
The title to this tract was acquired by Chouteau at a judicial 
sale of the property of the grantee. He filed the plat of a 
survey made under the Spanish government in 1803, of the 
tract thus granted, and that plat comprehends the land involved 
in this controversy. In the minutes of the proceedings of the 
board, of September 12, 1808, the claim of Chouteau is thus 
noticed on the record: ‘‘ Auguste Chouteau, assignee of La- 
clede Leguest, claiming a tract of eight arpens more or less 
in front, by eighty arpens in depth, situated in the prairie of 
St. Louis, produces a concession from St. Ange, lieutenant 
governor, dated August 11, 1766, and a certificate of survey 
of said land, dated 25d August, 1803, for 1336 arpens.” At 
the same time, as appears from the entries in the minutes, he 
was claiming two small tracts which had been granted to him, 
adjoining the larger tract, one of which was of two by ten ar- 
pens, and the other four by thirteen. On the 24th of Janua- 
ry, 1809, the board order a survey to be made of the three 
tracts, the larger according to the concession to Leguest, the 
other two according to the concession to Chouteau. The sur- 
vey was accordingly made and returned to the board. The 
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final action of the board upon the claim was had on the 7th 
June, 1810, and there it is represented as the claim of Auguste 
Chouteau, assignee of Laclede Leguest, claiming eight by 
eighty arpens, and the decision of the board is in these words : 
‘The board grant to Auguste Chouteau one thousand and 
thirty-one acres of land, under second section of the act of 
congress, &c., as described in the plat of survey ordered by the 
board and returned by Silas Bent, principal deputy surveyor, 
dated 29th November, 1809.” This survey made by Bent, as 
appears not only by its calls, but by the subsequent United 
States surveys and plats given in evidence, includes the land in 
controversy in this action. The confirmation is according to 
the survey of Bent, and that survey is according to the conces- 
sion to Laclede Leguest. Under this survey, the land was 
patented to Chouteau. Now it is clear that neither the original 
title of Laroche, nor any title derived from the estate of Madame 
Verdon, formed any part of the basis of this confirmation, nor 
is either noticed in the proceedings before the board. It ap- 
pears by the documents filed with Chouteau’s claim, that he 
had purchased the tract of Laclede Leguest, on which was a 
mill, as early as 4th July, 1779, and therefore any subsequent 
purchase of any other part of the same tract was but the ex- 
tinguishment of an opposing title. The case is thus presented 
of a concession and a confirmation of the claim under it, loca- 
ted in the act of confirma‘ion by reference to a particular 
survey, the confirmation made by the first board of commis 
sioners in 1810, and a patent issued thereon in 1813, and an 
attempt to disturb the title under this confirmation and patent, 
on the ground that Chouteau had illegally pu chased the claim 
of Madame Verdon to a part of the land, although such pur- 
chase was not in any measure the ground of the confirmation. 

3. If the plaintiffs had shown, satisfactorily, that Madame 
Verdon owned the tract originally su:veyed for Laroche, and 
had then relied upon the confirmation to Laroche’s representa- 
tives, under the act of 29th April, 1816, their case would not 
have been strengthened, for, as between such confirmation and 
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the previous confirmation of an opposing title by the commis- 
sioners, the law is well settled by numerous decisions of the 
Supreme Court of the United States, that the elder confirm- 
ation is the better title both at law and in equity. The doc- 
trine of the different cases is summed up in Landes vy. Brant, 
10 Howard, 370, in this language: ‘* According to the former 
decisions of this court, all controversy was concluded by the 
confirmation, as regarded two questions: First, it settled that 
Clamorgan (the claimant before the board) was the true and 
proper assignee of Dodier (the original grantee) through the 
various mesne conveyances by which Clamorgan claimed ; 
secondly, that Clamorgan had the oldest and best claim to the 
land, as against every other claimant under the Spanish gov- 
ernment. In explanation of our former decisions, it is proper 
to remark, it is held that, as between two claimants under that 
government, setting up independent imperfect claims, the courts 
of justice had no jurisdiction; that, in such cases, it apper- 
tained to the political power to decide to whom the perfect title 
should issue; and when then this was done, no controversy 
could be raised before the courts of justice impeaching the 
confirmation.’ As between the Laroche claim, as confirmed 
by the act of 1816, and the confirmation of the claim of Chou- 
teau under Laclede Leguest by the first board of commission- 
ers, the confirmation of Chouteau is not to be disputed. Nor 
can any person come into the courts of justice setting up title 
under the Laroche grant, and claim that he shall have the bene- 
fit of a confirmation which was made upon the title of Laclede 
Leguest, even if he could show that the person who owned the 
Leguest title made an illegal or even a fraudulent purchase of 
the Laroche title. The proper department of the government, 
in discharge of its political duties and obligations, has passed 
the fee in this land to the person owning the title originally 
given to Laclede Leguest. We are not at liberty to say that it 
shall pass from him to the person owning the Laroche claim. 
The other ground of defence, the lapse of time, would deserve 
consideration, and would be passed upon, if enough had not 
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already been said upon the two points which have been con- 
sidered. 

We hold that there was no such vice in the act of the lieute- 
nant governor, by which Chouteau acquired the land, which 
was mentioned in the report of sale as the property of Madame 
Verdon, as to render it void, and, secondly, that Chouteau’s 
title, confirmed under Laclede Leguest, cannot be disturbed by 
the plaintiffs claiming under Laroche or Madame Verdon. 

The judgment of the Circuit Court is, with the concurrence 
of the other judges, affirmed. 


Soutrer, Respondent, vs. KELLERMAN, Appellant. 


1. The new code does not apply to the trial of a cause appealed from a jus- 
tice. In such cases, it is still proper to ask declarations of law from the 
court on a trial without a jury. 

2. Where there is a contract for the delivery of shingles by the thousand, it 
may be shown that, by the general, well established and known custom of 
the trade, two packs of a certain size are counted as a thousand, and when 
such custom is shown, the parties will be understood to have contracted 
with reference to it. 


Appeal from St. Louis Law Commissioner’s Court. 


S. 4. Holmes, for appellant. The court erred in refusing 
to declare the law as to the effect of an usage of trade. 1 
Smith’s L. C. 807, 414. Chitty on Contracts, 21. 

4. P. & P. B. Garesché, for respondent. Words are to 
be understood in their general and received sense, and it fol- 
lows that evidence of a special, technical or commercial mean- 
ing, ought only to be received between parties belonging to the 
particular class of persons to whom such special and technical 
meaning may be supposed to be known; and if, perchance, 
there did exist among the lumber merchants of the city of Ca- 
rondelet a special custom by which the words ‘‘ 4000 shingles”? 
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were understood to mean only ‘‘2,500 shingles” (of which 
custom, however, no sufficient evidence was offered, ) it would 
be hard to presume against an ordinary person like the respon- 
dent, knowledge of any such unreasonable meaning. 


GAMBLE, Judge, delivered the opinion of the court. 


The plaintiff alleges that he bought of the defendant (Kel- 
lerman ) 4000 shingles, and that he received eight bundles or 
packs, which only contained 2,500, and having paid for 4000 
brought this suit to recover the value of the number deficient. 
The defence made by Kellerman was, that by the custom of the 
lumber trade, two packs of a certain size are regarded as a 
thousand shingles, and are always bought and sold as such, 
without any count of the number, and that the eight packs de- 
livered to Soutier were, according to such custom, properly 
reckoned as four thousand shingles. 

1. The defendant asked the court below to declare the law 
in relation to the effect of the usage of the trade, and for that 
purpose presented two instructions, which the court refused. 
As this was a case brought into the court by appeal from a 
justice of the peace, the code of practice, which is not applica- 
ble to proceedings before a justice, is not applicable to the trial 
before the law commissioner on appeal. Such case is to be 
tried on the merits de novo, and the practice formerly prevail- 
ing, in trials by the court without a jury, of asking declarations 
of the law is, in such cases, still to be pursued. 

2. The defendant asked the court to declare the law, as fol- 
lows: 1. That if the shingles sold to the plaintiff were in or- 
dinary sized packs, and that the price paid was a reasonable 
price for such kinds of packs, and that such packs are, by 
common custom, sold two for a thousand, then the plaintiff is 
not entitled to recover. 2. If the common custom of the lum- 
ber trade is to sell two bunches of shingles as a thousand, 
without regard to actual count, then the plaintiff must be pre- 
sumed to have had notice of such general custom, and to have 
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purchased accordingly. The court refused to make these de- 
clarations of the law, and, on the contrary, declared: ‘‘ That 
if the contract was at so much per thousand, and not so much 
per bundle, and that no express agreement was entered into that 
two bundles should represent a thousand, then the defendant 
must deliver the four thousand, or else account to the plaintiff 
for their value.” 

The usage of a particular trade is evidence from which the 
intention and agreement of the parties may be implied; and, 
although it cannot control an express contract, made in such 
terms as to be entirely inconsistent with it, yet, in express 
contracts, the terms employed may have their true meaning and 
force best understood by reference to such usage. Evidence 
of such usage is admitted, not to vary the terms of an express 
contract or to change its obligation, but to determine the mean- 


ing and obligation of the contract as made, The usage must. 
appear to be so general and well established, that knowledge of | 
it may be presumed to exist among those dealing in the busi- | 


ness to which it applies, so that the contract of the parties may 
be taken to have been made with reference to it. In this coun- 
try, many articles which are in terms sold by the bushel (a dry 
measure, containing eight gallons) are, in fact, sold by weight ; 
the bushel being understood to mean a certain number of 
pounds, and the number of pounds differing in different arti- 
cles, as salt, wheat, &c. When such custom becomes general 
and well established, so as to be known to the community, it is 
obvious that a contract for a given number of bushels, must 
mean the bushel as ascertained by weight, whether in fact the 
number of pounds of the ‘article sold would measure more or 
less than the real bushel. The rule here stated, is laid down 
with great distinctness, in 8 Starkie’s Ev. 1088, and applied. 
in Smith v. Wilson, 3 Barn. & Adolph. 728, to a case where 
1000 rabbits was held to mean 1200. 

In the present case, there was evidence that a general cus- 
tom prevailed in the lumber trade of estimating two packs of 
shingles, of certain dimensions, as a thousand shingles, with- 
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out reference to the number of pieces in the pack. If such was 
the usage of the trade, so general and well established that 
those buying and selling might be presumed to deal in refer- 
ence to it, there does not appear to have been any such contract 
shown in this case, as would prevent the usage from applying. 
The law commissioner seems to have thought that the defend- 
ant could not escape from liability ‘‘if the contract was at so 
much per thousand,”’ unless there was ‘‘ an express agreement 
that two bundles should represent a thousand.”? This was an 
incorrect statement of the law, in a case where evidence was 
given of a general usage, that a thousand shingles meant two 
packs of certain dimensions. Whether there was as full evi- 
dence of the usage given as ought to have been given, is not a 
question upon which we pass, but there was evidence of the 
usage upon which the party was entitled to have the law differ- 
ently declared, if the evidence proved the usage as general, 
well established and known, so that contracts might be pre- 
sumed to be made with reference to it. It was not necessary 
that the defendant should show an express agreement that two 
bundles should represent a thousand. 

The judgment is reversed, with the concurrence of the other 
judges, and the cause remanded. 





Suarrner & Vertcu, Respondents, vs. JEFFRIES, Appellant. 


1. The defendant subscribed for a share of stock in a telegraph line. Annex- 
ed to the subscription, was a stipulation, among others, by which a com- 
mittee was named “to see that the stipulations are and will be complied 
with, before the subscriptions are paid.”? Held, the action of the commit- 
tee was not a condition precedent to a recovery of the price of the stock. 


Appeal from Franklin Circuit Court. 


This was an action to recover the price of a share of stock 
subscribed in a telegraph line from St. Louis to St. Joseph via 
Union. The petition stated that certain stipulations and con- 
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ditions were annexed to the subscription, all of which, thirteen 
in number, were set out in an exhibit annexed to the petition. 
The 10th and 11th stipulations were as follows : 

‘¢10. As soon as the legislature of Missouri shall assemble, 
it is agreed that an act of incorporation is to be obtained. 

‘¢11. That these conditions may be faithfully complied with 
and executed by the builders of the line, Messrs. J. Halligan, 
Elisha B. Jeffress and Alexander Chambers are hereby ap- 
pointed a committee to see that the stipulations are and will be 
faithfully complied with, before the subscriptions hereto ap- 
pended are paid to the builders aforesaid.” 

Following the subscription of the defendant was the follow- 
ing condition: ‘If office is opened at Union.”’ The petition 
averred that all the stipulations and conditions had been com- 
plied with. | 

The defendant, in his answer, set up that he subscribed with 
the understanding that he would not be called on to pay, unless 
at least $1000 should be subscribed by the citizens of Union, 
and that this amount had not been subscribed; also that the 
11th condition of the subscription had not been complied with. 

This answer was stricken out, and judgment rendered for 
the plaintiffs. 

J. D. Stevenson, for appellant. 


Ry.anp, Judge, delivered the opinion of the court. 


1. The only question before this court involves-the propriety 
of the action of the Circuit Court in striking out defendant’s 
answer. This answer was properly stricken out ; it sets forth 
no legal defence to the demand of the price of the subscription. 
The only important condition to that subscription is the loca- 
tion of an office at Union. The petition avers that such office 
was opened at Union. The defendant misconceives the 11th 
stipulation set forth in the exhibit to the plaintiffs’ petition. 
That stipulation is no condition precedent. It appoints and 
constitutes a committee, Messrs. J. Halligan, Elisha B. Jef- 
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fress and Alexander Chambers, to see that the stipulations are 
and will be complied with before the subscriptions are paid to 
the builders of the line. Now the appointment of this commit- 
tee fulfills the stipulation. As well might the 10th stipulation 
be called a condition precedent. The answer sets up no de- 
fence in law, and the petition averring the performance of all 
things to be done on the part of the plaintiffs, it is sufficient to 
support the judgment. The best defence, ir all such cases is, 
to pay the subscription. When important public works are 
proposed, and our citizens, feeling the necessity for such, and 
hoping to derive advantages which are too often greatly over- 
estimated, are induced to subscribe money for the prosecution 
of such works, the best policy, as well as the best defence in 
law is, to pay off such subscriptions with as little cost as pos- 
sible. 

The judgment of the Circuit Court is affirmed, Judge Scott 
concurring ; Judge Gamble not sitting. 


=e 





LABEAUME, Respondent, vs. WooLrotK, Appellant. 


1. A general finding for the plaintiff, with no finding of the value of the thing 
injured, destroyed or carried away, will not authorize the court to treble the 
damages, uuder the act concerning “ trespass,”? (R. C. 1845.) Ewing v. 
Leaton, 17 Mo. Rep. 465, affirmed. : 


Appeal from Ralls Circuit Court. 
A. H. Buckner and Win. M. Cooke, for respondent. 
GAMBLE, Judge, delivered the opinion of the court. 


1. The plaintiff having sued the defendant for entering upon 
a certain tract of land and carrying away a quantity of wood, 
the defendant answered, denying the fact of entry and the fact 
of carrying away the wood. The verdict was for damages 
generally. The value of the wood was notfound. The court, 
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after the verdict, trebled the damages, under the statute to pre- 
vent trespasses. R.C. 1068. The party injured by the tres- 
passes enumerated in the statute, is entitled to recover treble 
the value of the thing injured, broken, destroyed or carried 
away. To authorize the court to treble the value, the single 
value must be found by the jury. Here the verdict is for 
damages for the entire trespass, by entering upon the land as 
well as by carrying away the wood. The court could not, in 
such case, treble the damages. This question was settled in 
Ewing v. Leaton, 17 Mo. Rep. 465. 

The judgment will be reversed, with the costs in this court, 
with the concurrence of the other judges, and judgment will be 
rendered in this court upon the verdict for the damages and the 
costs in the court below. 





THe City or HannrpaL, Respondent, vs. Guyott, Appellant. 


1. The act of March 10th, 1849, repealing the act of February 16th, 1847, 
amendatory of the act concerning “Inns and Taverns,” (R. C. 1845,) left 
all the provisions of the act of 1845 in full force, and thereafter the holder 
of a tavern license was permitted to sell intoxicating liquor, in less quantity 
than one quart. The act of 1847 being an amendatory, and not a repealing 
act, the provision of our statute that the repeal of a repealing act shall not 
revive the original, does not apply. 

2. A city ordinance cannot abridge the rights of the holder of a previously 
issued tavern license, in regard to the sale of intoxicating liquors. 


“ppeal from Hannibal Court of Common Pleas. 





Richmond and Harrison, for appellant. The act of 1847 
did not repeal the act of 1845, but merely added a condition, 
which had to be complied with before the tavern keeper could 
sell liquors. The repeal of the act of 1847, in 1849, left the 
law as it was in 1845, without the condition imposed by the 
act of 1847. If this is so, then the license to the defendant, 
dated January 3, 1853, gave him a vested right to sell liquor 
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for one year, and this right could not be impaired by any sub- 
sequent ordinance of the city of Hannibal. 3 Story’s Comm. 
on the Cons. 257-64. Dartmouth College v. Woodward, 4 
Wheat. 518, 624. Terrett v. Taylor, 9 Cranch, 52. 

Green & Hawkins, for respondent. The charter of the 
city of Hannibal gave the city power to pass the ordinance for 
a violation of which, the defendant, is prosecuted. The court 
did not err in refusing to permit the defendant to read his tav- 
ern license in evidence, because, at the time it was issued, it 
did not, nor does it now, confer upon the holder the privilege 
of vending intoxicating liquors, in less quantities than one 
quart. The law concerning ‘inns and taverns,’ approved 
March 18, 1835, and incorporated into the revision of 1845, 
so far as it related to the sale of intoxicating liquors by virtue 
of any license issued under it, was abrogated by the act ap- 
proved February 16th, 1847; and there is no other way by 
which the privilege to sell intoxicating liquor, in less quanti- 
ties than one quart, can be acquired in this state, than by a 
compliance with the provisions of the statute entitled ‘* gro- 
ceries and dram shops.” (R. C. 1845.) It is true that the 
law of 1847 was itself repealed by the act of 1849; but this 
repealing act did not revive the law of 1845, so as to confer 
upon the holder of a tavern license the privilege of selling in- 
toxicating liquors. (See art. 3, sec. 1, of act concerning 
‘“*laws,” (R. C. 1845.) If, however, the law, as it stands, 
gives to the holder of a tavern license the privilege of selling 
intoxicating liquors, as contended for, then we insist that such 
privilege is restrained, so far as the limits of the city of Han- 
nibal are concerned, by the ordinance passed in pursuance of 
the authority conferred by the charter. 


RYLAND, Judge, delivered the opinion of the court. 
This action was brought before the recorder of the city of 


Hannibal, to recover the penalty for a violation of the city or- 
dinance concerning the sale of intoxicating liquors. The city 
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obtained judgment for one hundred dollars, the amount of the 
penalty, and the defendant appealed to the Hannibal Court of 
Common Pleas. The plaintiff again recovered judgment for 
the penalty, and the defendant having failed in his motion for 
a new trial, prosecutes his appeal in this court. 

From the bill of exceptions it appears that the city of Han- 
nibal passed an ordinance on the 6th of April, 1853, to regu- 
late the sale of intoxicating liquors within the city. There is 
no question about the making and publishing of the ordinance, 
the incorporation of the city, or the sale of the liquors, as 
charged. The defendant below admitted, that he had sold in- 
toxicating liquors at a house on Front street, within the city of 
Hannibal, at the times and in the quantity and to the person 
as charged by the plaintiff, and admitted that the ordinance 
on which the proceedings in this case were founded, had been 
duly passed and published, as required by the charter of the 
city. The plaintiff read the original act of incorporation of 
the city and the act amendatory thereof ; then offered to read 
the ordinance to regulate the sale of intoxicating liquors within 
. the city of Hannibal, approved April 6th, 1853, which is as 
i follows : 

! Be it ordained by the city council of the city of Hannibal : 

Sec. 1. No person shall, directly or indirectly, sell intoxica- 
ting liquors in this city who has not been licensed as a grocer or 
dram-shop keeper, under the provisions of the statute law of 
the state, and paid a license tax to the city. 

Sec. 2. A grocer or dram-shop keeper is such as he is de- 
fined to be by the existing statute of this state. 

Sec. 3. A grocer, before he shall directly or indirectly sell 
or vend intoxicating liquors in this city, shall pay a license tax 
to the city of two hundred and fifty dollars for every six months. 

Sec. 4. A dram-shop keeper, before he shall sell intoxica- 
ting liquors in this city, shall pay a license tax to the city of 

‘ five hundred dollars for every six months. 

Sec. 5. The term ‘‘ intoxicating liquor,”’ as used in this 

ordinance, shall be construed to mean wine and spirituous li- 
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quors, and any composition of which wine or spirituous liquor 
is a part. 

Sec. 6. Whoever in this city, being a merchant, confectioner, 
beer-house keeper, dealer in provisions, or any other species 
of merchandise, and occupying a place or stand for that pur- 
pose, shall, at that place or stand, deal out, distribute or give 
away to another, intoxicating liquor, shall be deemed to have 
sold it, as much as if compensation were directly paid for it, 
and upon conviction, shall forfeit and pay for every such 
offence, a fine of one hundred dollars. 

Sec. 7. No person in this city shall, directly or indirectly, 
sell or deliver to another, any intoxicating liquor on the day of 
the week commonly called Sunday, except for medicinal pur- 
poses. 

Sec. 8. No grocer or dram-shop keeper shall sell intoxica- 
ting liquor in more than one place in the city at a time, nor 
shall the license of a grocer or dram-shop keeper be assignable 
or transferable. | 

Sec. 9. This ordinance shall not be so construed as to prevent 
a druggist from selling wine and spirituous liquors for sacra- 
mental and medicinal purposes, in quantities not exceeding one 
quart, if directed to do so by the prescription of a practising 
physician. 

Sec. 10. Whoever shall violate any provision of this ordi- 
nance shall, upon conviction, forfeit and pay a fine of one hun- 
dred dollars for the first offence, and one hundred and fifty 
dollars for each subsequent offence, to be collected by action of 
debt as other fines are collected. 

Sec. 11. This ordinance shall take effect from and after its 
publication, but shall not be so construed as to affect the rights 
of any person who is licensed as a grocer or dram-shop keeper 
at the time of its passage, during the unexpired term of such 
license. 

The defendant objected to the giving of this ordinance in 
evidence ; his objection being overruled, he excepted. 

The defendant then offered in evidence a tavern license, 





























































OCTOBER TERM, 1853. 





City of Hannibal v. Guyott. 





granted to him by the county court of Marion county, in pro- 
per form under the statute, for one year from the third day of 
January, 1853; to the giving of which in evidence before the 
jury, the plaintiff objected. The Court of Common Pleas sus- 
tained the objection, and refused to permit the defendant to give 
in evidence his tavern license. To this act of the court the de- 
fendant excepted. It was admitted by the plaintiff, that the 
license to keep the tavern offered to be read in evidence, was 
for the tavern house occupied by the defendant in the city of 
Hannibal during the time he was charged with violating the city 
ordinance. It was also admitted, that the defendant had ap- 
plied to the city authorities for a license to keep a tavern with- 
in the corporation, which was denied him. 

1. The main question here presented is, does the license to 
keep a tavern authorize the person to whom it is granted, to 
sell intoxicating liquors in less quantity than a quart? If 
this question be answered in the affirmative, then another arises 
as to the effect of the ordinance of the city of Hannibal upon 
the license of the defendant in this case to keep a tavern. 

In 1835, the legislature passed a statute concerning inns 
and taverns. This act was, in 1845, again inserted in the 
digest of the laws passed at that session. The sections one 
and two of which are as follows : 

Sec. 1. ‘* Hereafter no person within this state shall, with- 
out a tavern license continuing in force, directly or indirectly 
sell, barter or deliver, or knowingly permit to be sold, barter- 
ed or delivered, for or on his or her account, any wine or spir- 
ituous liquor by less quantity than one quart, or any compo- 
sition of which wine or spirituous liquor shall be a part, by less 
quantity than one gallon, to be delivered to one person at one 
time, without collusion or fraud.”? 

Sec. 2. ‘* No person, without such tavern license shall, un- 
der any color or pretence, keep a tavern, or knowingly suffer 
or permit any wine or spirituous liquor, or any composition of 
which wine or spirituous liquor forms a part, to be sold, bar- 
tered or delivered by him or her, or on his or her account, to 











ST. LOUIS. 





City of Hannibal v. Guyott. 





be used or drank in his or her house, shop, store or out-house, 
shed, booth, stall, shelter, boat, yard, plantation, lot or other 
premises occupied by him or her, or under his or her control.” 

Under these provisions, tavern-keepers with license were 
permitted to sell liquors in less quantities than one quart, and 
might permit the liquors thus sold to be drank at the place 
where the same were sold. 

In 1847, the legislature passed an act amendatory of this 
act concerning ‘‘ inns and taverns,” which declared that ‘* no 
person, by virtue of any tavern license, shall be authorized te 
sell intoxicating liquors in any quantity less than one quart, 
nor in any quantity to be drank at the place of sale; but the 
county court of the proper county may grant to any tavern- 
keeper a license to keep a dram-shop, upon such applicant pay- 
ing the tax and complying with the provisions of the law con- 
cerning dram-shops.”? This act was not to be in force in the 
county of St. Louis ; was to take effect from its passage, and 
was approved February 16th, 1847. In 1849, March 10th, 
the legislature repealed this act of 1847. 

The act of 16th February, 1847, did not repeal the act of 
1835; it was declared to be amendatory of this act ; it did not 
profess to repeal this act, nor was it the design of the legisla- 
ture to repeal the act of 18385, which had been incorporated 
in the digest of 1845, but to add other and further restraints 
to the provisions of this act. The principle, therefore, invoked 
in this case, of the repeal of a repealing statute not reviving the 
original law, does not apply. 

In order to apply this rule of construction, the statute must, 
at least, repeal or profess to repeal the former law or some 
clause or provision of it. The legislature designed to change 
the English rule of construction, which was, that the repeal of 
a repealing statute was the revival of the statute first repealed. 
If we are correct, in supposing that the act of 1847 did not re- 
peal the act of 1835 and 1845, respecting inns and taverns, 
but that it only added a further restraint to those already con- 
tained therein, then it must follow, that the removal of this 
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additional restraint by the repeal of the act of 1847, left the 
act of 1835 and 1845 as it originally stood, and there can be 
no doubt of the right of a person licensed under this last act, 
as a tavern-keeper, to sell spirituous liquors in less quantity 
than a quart, with permission to drink the same at his tavern 
stand. The defendant, in this case, offered his tavern license, 
dated January 3d, 1858, continuing in force for one year. It 
was rejected on the plaintiff’s motion. 

2. By the authority of the city ordinance of 6th April, 1853, 
this license to the defendant, as tavern keeper within the city 
of Hannibal, was so far abolished as to render him liable to 
the city for breach of its ordinance. ‘The defendant had full 
authority, under his license as tavern keeper, to sell spiritu- 
ous liquors at his tavern in the city of Hannibal, from the 3d 
of January, 1855, for one year. He had paid the state and 
county tax on this license; he was enjoying the privileges con- 
ferred by the license. In April, 1853, the plaintiff, by her 
ordinance, renders the acts of the defendant which, under his 
license, were legal, no longer legal, so far as her ordinance 
interferes, but highly penal. 

It is the opinion of this court, that the ordinance of the city 
of Hannibal, regulating the sale of intoxicating liquors, is in- 
operative, so far as it regards the privileges and rights of the 
defendant in this case, under his pre-existing license; that 
the city ordinance cannot destroy the license which was in ex- 
istence at and before the passage of the ordinance. Had the 
ordinance been in force at the time the defendant applied for and 
obtained his license, it would have altered the case. The re- 
straint of the sale of intoxicating liquors, as a police regula- 
tion, the city had power to provide for; but it cannot, by its 
ordinances, take away the vested rights and privileges of its 
citizens, sanctioned and created by law. Until the expiration 
then of the defendant’s license, as a tavern keeper, the ordi- 
nance cannot embrace him. 

The judgment of the Court of Common Pleas of Hannibal is 
reversed, Judge Scott concurring; Judge Gamble not sitting. 
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Moret eé al., Appellants, vs. DETCHEMENDY et al., Respon- 
dents. 


1. By the Spanish law, which formerly prevailed here, property owned by 
husband and wife in community might, during the existence of the commu- 
nity, be conveyed by the husband without the consent of his wife. The 
introduction of the common law, and of laws prescribing the mode in 
in which a married woman might convey her separate property, did not 
abrogate this right of the husband to dispose of the community property. 

2. A mortgage more than twenty years old is not such an outstanding title as 
will defeat an action of ejectment, no evidence been given in relation to the 
possession of the mortgaged premises, nor any evidence of the present ex- 
istence of the mortgage debt. 

3. Where a sheriff’s deed is not sealed, a court of equity cannot by its decree 
aid the imperfect execution. Courts of equity cannot carry into effect by 
their decrees the incomplete execution of statutory powers. 


“ippeal from Ste. Genevieve Circuit Court. 


This was an action of ejectment and partition, brought by 
Joseph Moreau and others, heirs of Pascal Detchemendy and 
Theresé, his wife, to recover an interest in a tract of land con- 
taining 10,256 arpens, embraced in three adjoining conces- 
sions and confirmations. The cause was tried by the court 
without a jury, and the following facts were found : 

On the 30th of November, 1797, Zenon Trudeau conceded 
to Pascal Detchemendy 1600 arpens of land, which was con- 
firmed by the board of commissioners in 1810 and surveyed. 
The survey was numbered 2059. 

On the 28th of April, 1802, Pascal Detchemendy purchased 
of Francis Moreau a concession for a league square of land, 
or 7056 arpens, which was also confirmed in 1810, and the 
number of the survey was 884. 

On a date which is not disclosed by the record, Pascal 
Detchemendy became the owner of another tract of 1600 ar- 
pens, which was confirmed to him under Poilivre in 1810, and 
the survey of which was numbered 2060. 

On the 11th February, 1798, Pascal Detchemendy and 
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Theresé St. Gemme entered into a marriage contract at Ste. 
Genevieve, which contained the following provision: ‘* The 
said future husband and wife shall be common in all mova- 
ble and immovable goods and acquisitions, according to the 
customs and usages of this place, upon which their community 
shall be regulated.” 

On the 20th of July, 1821, Pascal Detchemendy and his 
wife conveyed to Clement Detchemendy, their eldest son, 2000 
arpens of the tracts above mentioned, and on the 21st of Sep- 
tember following they conveyed to him another 2000 arpens. 
These deeds were signed by both husband and wife, but were 
acknowledged before a justice of the peace. 

On the 27th of June, 1822, Pascal Detchemendy executed 
to Pierre Chouteau and other creditors a mortgage, by which 
he conveyed to them all his remaining interest in the tracts to 
secure certain specified debts. 

On the 17th of July, 1828, Francis Valle, sheriff of Ste. 
Genevieve county, executed to Berthelemy St. Gemme a sher- 
iff’s deed for an interest of Pascal Detchemendy in the land, 
the extent of which was a matter of dispute. This deed was 
not sealed. Berthelemy St. Gemme afterwards conveyed all 
the interest acquired by this deed to Clement Detchemendy. 
All the interest acquired by Clement Detchemendy by the deeds 
of July 20th, and September 21st, 1821, as well as under the 
sheriff’s deed, is vested in the defendants. 

There was no evidence in relation to the possession under the 
mortgage, nor in relation either to the extinguishment or pre- 
sent existence of the mortgage debt. 

Upon these facts, the Circuit Court declared the law to be 
that Pascal Detchemendy, as the head of the community, had 
power to convey the community property, and that the two 
deeds from him and his wife to Clement Detchemendy operated 
to convey 4000 arpens ; that the mortgage was a valid out- 
standing title ; and that the sheriff’s deed, although not sealed, 
might be reformed in that particular, as the omission was a 
mere mistake of the officer. The court accordingly gave judg- 
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ment for the defendants, and made a decree reforming the 
sheriff’s deed. The plaintiffs appealed. 

Frissell, Perryman and Detchemendy, for appellants. 1. 
The two deeds from Pascal Detchemendy and wife to Clement 
Detchemendy only conveyed the husband’s moiety of the 4000 
arpens, not being properly acknowledged to operate on the 
wife’s moiety. The act of June 22, 1821, prescribing the 
form in which a married woman might convey her real estate, 
took away the husband’s power to dispose of the community 
property under the Spanish law. 2. The court below erred in 
presuming that the sheriff’s deed had been scaled, and in under- 
taking tu reform it. It was a void instrument. 4 Kent’s 
Comm. 450. 7 Mo. Rep. 357. Ib. 534. 8 Mo. Rep. 184. 
3. The mortgage was not a bar as an outstanding title. Pascal 
Detchemendy lived more than twenty years after it was execu- 
ted, and the plaintiffs offered to show that the administra- 
tion on his estate had been closed. ‘The debts secured by the 
mortgage, if not actually paid, are presumed to be paid and 
barred by the lapse of time. A title to be a bar must be such an 
one as can be enforced. No possession was ever had by the 
mortgagees under the mortgage. 10 J. R. 351. 7 J. R. 
277. 3 J. R. 386. 

J. W. Noell and Scott & Young, for respondents. I. The 
deeds from Pascal Detchemendy and wife conveyed the entire 
4000 arpens and not merely the husband’s moiety. 1. The 
right of the husband to dispose of the community property, un- 
der the Spanish law, was a vested right, and could not be 
affected by the introduction of the common law or statutes in 
relation to a married woman’s conveyances. 2. If this were 
otherwise, still the deed passed four thousand arpens, as the 
husband’s moiety of the land was over five thousand arpens. 
‘¢Tf divers persons join in a deed, and some are able to make 
such a deed, and some are not able, this shall be said to be his 
deed alone that is able.”” Shep. Touch. 81. II. The mort- 
gage was a good bar. 1. It was a good subsisting outstand- 
ing title. Meyer v. Campbell, McNiff §& Barnes, 12 Mo. 
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Rep. 603. 10 Mo. Rep. 229. 2. The defendants having 
become the owners of the equity of redemption by the sheriffs 
deed, were entitled to set it up in their defence. 8. The stat- 
ute of limitations does not apply here. The jestate of the 
mortgage2s is a legal estate in the realty; the debts are merged 
in the security and the statute does not bar them. If, however, 
the debts are to be presumed paid, then the defendants, who 
hold the equity of redemption, are to receive the benefit of that 
presumption, and not the plaintiffs. IL. The sheriff’s deed 
was properly admitted and the proper effect was given to it. 
1. The wife’s community property was subject to sale under 
execution against the husband alone. Schmidt’s Civil Law, 
chap. 4, sec. 1, p. 12, second part. Ib. chap. 3, art, 40. 1 
White’s Recop. 63. 2% Where a seal is omitted by mistake it 
will be supplied. Mitford’s Pl. 116, side page. Ib. 128, 
note 1. Again, courts of equity may correct defective execu- 
tions of powers, and the authority of the sheriff to make a 
deed is a power conferred by statute. 2 Sug. on Powers, 136, 
side page and cases cited. 2 P. Wms, 490. 2 ib. 624. 
Again, the fact that the deed was upwards of thirty years old 
authorized the court to presume that it had been sealed. 1 
Sug. on Powers, 8300. Taylor on Ev. sec. 104. 1 Green- 
leaf’s Ev. sec. 144, note 1, last ed. Mathews on Presump- 
tions, secs. 35, 36, p. 39. 


GaMBLE, Judge, delivered the opinion of the court. 


There are three points in this case which deserve considera- 
tion. 1. Whether the deeds made by Pascal Detchemendy and 
wife to their son, Clement Detchemendy, conveyed the title to 
the whole of the land therein described or only an undivided 
moiety. 2. Whether the mortgage to Chouteau and others, 
made by Pascal Detchemendy, presents any obstacle to the 
proceeding instituted in this case by the plaintiffs. 3. Whether 
the sheriff’s deed for the title of Pascal Detchemendy in the 
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whole tract can be made operative, when it appears by the find- 
ing of the court never to have been sealed. 

1. The two deeds made to Clement Detchemendy were made 
on the 20th of July and the 21st September, 1821, and were 
acknowledged by Pascal Detchemendy and his wife, but the 
acknowledgment of the wife was not certified in conformity to 
the act of 22d June, 1821, directing the mode of acknowledg- 
ment of conveyances by which the property of married women 
might be affected. Pascal Detchemendy and his wife were 
married in 1798, having entered into a marriage contract which, 
it is said, established a community that included the property 
claimed by the plaintiffs. The particular provisions of the 
marriage contract need not be stated, nor the language which 
relates to the community criticised, for the result at which we 
arrive Will be the same in relation to the effect of the convey- 
ances, whether the land was included in the community or not. 
It will be taken then, that this property was part of the prop- 
erty included in the community established by the marriage 
contract, that the marriage was under the Spanish law, and 
that the inchoate titles which were acquired under that law were 
afterwards confirmed by the government of the United States. 
If that law had continued in force, the husband, as the head of 
the community, might have sold the land and conveyed it in his 
own name, without the consent of the wife. Smallwood v. 
Pratte, 3 Robinson, 182. Preston vy. Humphreys, 5 La. R. 
299. Sprigg v. Boister, 5 Mar. N. 8. 54. Guwice v. 
Lawrence, 2 An. L. R. 226. Glenn v. Elam, 3. An. La. 
R. 611. 

Did the change in our system, by the introduction of the 
common law, affect the relations subsisting between the hus- 
band and wife, and the control over, and mode of disposing of 
the property of the community, so that the husband was no 
longer able to sell the property, and so that it could not be 
conveyed even with the consent of the wife? The question 
may as well be put in this form, because if the interest of the 
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wife in the property of the community was any such absolute, 
separate interest as could, with propriety, be called her estate, 
then the common law recognized no conveyance of such estate 
by the husband, even with the consent of the wife, even if she 
should join in the deed of conveyance. The only mode of 
alienation of such property was by fine, a species of assurance 
never used or known in this country. 

It is undoubtedly true, that the Spanish law was a system 
capable of application to all cases that could arise between 
subjects of the government professing to regulate their rights 
and duties, and to afford redress for wrongs sustained. When 
such a system is by a short act of the legislature displaced, and 
another system adopted which regulates and protects the rights. 
and duties of citizens, it is but natural that many perplexing 
questions should arise in reference to relations established and 
rights acquired under the former system. In considering such 
questions, the numerous cases which have been decided upon 
the conflict between the laws of different states and nations 
have no application, for here the systems are both domestic 
laws, which have been in force, at different periods, within the 
same country. We are not at liberty to impute to the legisla- 
ture a design to abrogate or interfere with the rights which par- 
ties may have acquired under the Spanish law, nor would they 
have possessed the power, in relation to any vested rights of 
property, if they had intended any such interference. The two 
systems differ very materially in the rights which they respec- 
tively recognize, as resulting from the act of marriage, although 
those rights may be, under both systems, regulated by the con- 
tract of the parties. Where there is no stipulation between 
them, each law declares the consequences, in relation to prop- 
erty, which shall follow from the marriage. In the present case 
we have an express contract by which the parties bring their 
present property and future acquisitions into a community, 
‘* according to the customs and usages of this place, upon which 
their community shall be regulated.”” Assuming, then, that this 
property was either brought into the community by the husband, 
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or was acquired by the joint industry of the parties after the 
marriage, the husband might, at the time it was acquired, have 
lawfully sold it without the consent of the wife. Was this 
power of the husband abrogated by the introduction of the com- 
mon law? It is to be observed that all the property of the 
community was to be applied to the payment of the debts of 
the community, and the proper application of it was made by 
the husband, who was at the head. This was done by the in- 
tervention of the law, upon the dissolution of the community by 
death, but during its continuance by the husband. The right 
which the wife had in the property of the community, acquired 
during the marriage, was not the estate of a joint owner, entitled 
to claim its administration or to call the other owner to account, 
It is said by Febrero that the ownership of the wife is revoca- 

le and fictitious during marriage. As long as the husband lives 
and tle marriage is not dissolved, the wife cannot say that she 
has acquisitions, nor is she to prevent her husband from using 
them, under the pretext that the law gives her one half. But 
the marriage being dissolved, she becomes irrevocably the owner 
of one undivided half, in the manner provided by law for joint 
ownership. The husband is, during the marriage, the actual 
and true owner of all. Febrero, book 1, ch. 4, paragraph 1, 
Nos. 29 and 30. 

The community established by the contract between Detche- 
mendy and his wife, was to be regulated by the usages and 
customs of the province, and in the absence of any peculiar 
usage or custom, the Spanish law will be understood to be 
the rule for its administration. The parties have stipulated 
about the extent of the community, and when, according to the 
stipulations, the acquisitions made after the marriage have been 
brought in, their administration is provided for. The husband, 
as the head, is invested with rights in the property, to control 
and dispose cf it for the benefit of the fund in which both are 
interested. It is essential to the preservation of the interest 
which is created by the contract, that the property in the com- 
munity shall be administered by the husband. It is certainly 
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true that, when parties, before marriage under the Spanish law, 
have stipulated for a community, it would not be understood to 
be within the meaning of an act introducing the common law, 
that the community should be abolished. If it remains in 
force for the purpose of keeping the spouses common in their 
acquisitions, it must continue in force for the purpose of ap- 
propriating the property of the community to the payment of 
the debts, ard for the purpose of authorizing the making of 
contracts by which such debts may be created. The mode of 
disposing of the property for the benefit of the community 
may, as to the forms, be changed by law, but in adopting the 
common law as a system, the interests of the wife are not so 
changed as to vest her with a separate estate or interest in the 


property of the community, nor is the property of the commu- 


nity or any part of, or any interest in it, inalienable by the 
husband, because of any interest the wife has in the property. 
While he still remains the head of the community, charged with 
the duty of administering its effects, any conveyance made by 
him which, under the law then in existence, would be effectual 
in form to convey his own estate, will be effectual to convey 
the property of the community. This is but a natural conse- 
quence of continuing in the husband the power to dispose of 


.the community property, and holding that the wife has not, 


during the community, any separate interest in the property. 
It follows, from these positions, that the deeds of Pascal 
Detchemendy and wife to Clement Detchemendy were effectual 
to convey the property, admitting it to form part of the com- 
munity, and that it was not necessary for the wife of Pascal 
to make any form of acknowledgment of the deeds as of deeds 
conveying a wife’s separate estate under the statute in force at 
the time. 

2. The second question is, whether the mortgage made by 
Pascal Detchemendy to Chouteau and others can be regarded 
as an outstanding title, defeating the present proceeding of the 
plaintiffs. That mortgage was made, acknowledged and re- 
corded on the 27th June, 1822, and there is no fact found by 
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the court, nor any evidence given by either party, in relation to 
the possession of the property under it, nor the payment of 
interest on the debts. It is used in evidence at the trial in No- 
vember, 1852, more than thirty years from its date. When a 
mortgagor remains in possession of the property mortgaged for 
more than twenty years, without evidence of the acknowledged 
subsistence of the debt, the debt is presumed to be satisfied ; 
when the mortgagee is in possession, claiming as owner for 
more than twenty years, the equity of redemption is presumed 
to be extinguished. In the present case, when the parties are 
contending in a civil action, which blends law and equity, when 
both parties claim under Pascal Detchemendy, and neither un- 
der the mortgagees, when the mere instrument of mortgage is 
set up to defeat the plaintiffs’ action, without any evidence in 
relation to the possession, or the present existence of the debts, 
the mortgage is entitled to no consideration as a bar. 

8. The third question to be considered is, the value of the con- 
veyance by the sheriff of the right of Pascal Detchemendy to 
St. Gemme. This title the defendants claim. The instrument 
produced in evidence appears to be in the ordinary form of a 
sheriff’s deed. The language of the instrument purports that it 
was signed and sealed by Francis Valle, the sheriff, but there 
does not appear to be any scrawl attached to the name of Valle. 
The conveyance itself was made in July, 1823, and it is ac- 
knowledged as a deed. Although the statutes of this state 
have always permitted the use of a scrawl by way of seal, yet 
this has not superceded the use of the actual seal, which is an 
impression upon wax or other tenacious substance. If, in the 
present case, the court, under the law authorizing presumptions 
to be made, had found the instrument to be the deed of the 
sheriff, the question which has been made by the counsel would 
have been considered in this court, whether the case made by 
the evidence justified such presumption; but the court has 
plainly found that the instrument was not sealed by the sheriff. 
We have, then, to deal with a case in which the fact is found, 
that a conveyance made by a sheriff for land sold on execu- 
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tion, was not sealed. The statutes have always required such 
conveyances to be by deed, that is, under the seal of the 
officer. 

The Circuit Court, treating the case as one of the class where 
parties have made an agreement for the conveyance of land and 
ineffectually executed it, courts of equity exercise their power 
to aid the incomplete or imperfect execution, has made a de- 
cree passing the title of the complainants to the defendants. 
The statutes, since 1807, have contained provisions for the 
completion of sales and the execution of conveyances by sher- 
iffs, where there has been a change in the officer, and these 
statutes furnish the remedy to be applied in such cases and not 
the power of a court of equity. Courts of equity do not carry 
into effect, by their decrees, the incomplete execution of stat- 
utory powers. Brightv. Boyd, 1 Story’s RB. 486. 1 Story’s 
Eq. sec. 97, 177. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded for further proceedings. 


CHAUVIN ef al., Plaintiffs in Error, vs. Wacner & Dorsett, 
Defendants in Error. 


1. A certificate of a married woman’s acknowledgment must substantially 
comply with the requirements of the statute. A defective certificate cannot 
be aided by a court of equity, nor by parol proof. 

2. Under the act of 1825, a certificate of a married woman’s acknowledgment 
of a conveyance of her own estate is not yitiated by the omission to state 
that the contents were explained to her, if it is stated that she was acquainted 
with the contents. 

3. A majority of the court concur in the opinion that a certificate, which 
states that the wife “‘was examined whether she acknowledged that she ex- 
ecuted the deed and relinquished her dower,’ and that “she acknowledged 
that she executed the deed and relinquished her dower,’’ will pass her estate, 
being otherwise sufficient. Judge Byland dissents. 

4. Judge Gamble is of opinion that, under the act of 1825, the omission of the 

words “and does not wish to retract,’ in a certificate of a married woman’s 
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acknowledgment of a conveyance of her own estate, is fatal. Judge Seott 
dissents. Judge Ryland expresses no opinion.* 

5. The covenant of seizin will not estop the heirs of the grantor from assert- 
ing a title not derived from him. They are merely liable in damages to the 
extent of the assets that have descended upon them. 

6. The covenant for further assurance will not estop the heirs of the grantor 
from asserting a title not derived from him, unless assets have descended 
upon them, equal to the value of the property, at the time they acquired the 
title to it. 


Error to St. Louis Court of Common Pleas. 


This was an action in the nature of ejectment, begun by the 


plaintiffs in error in 1850, to recover a lot of ground im the - 


city of St. Louis. The cause was submitted below upon an 
agreed case. The titles of the respective parties are stated in 
the opinion of the court. The following facts, upon which 
stress was laid in argument, may be added: In the deed of F. 
D. Chauvin and wife to Desiré, the land conveyed is described 
as that conveyed to the wife by her brother-in-law, Leduc, in 
1816. After the death of her husband in 1835, Mrs. Chauvin 
lived unmarried in St. Louis county, up to her death in 1849, 
and for five years next preceding her death, she resided in St. 
Louis city. After his purchase Desiré improved the land. 
There was a judgment for the defendants below, from which the 
plaintiffs appealed to this court. The cause was argued at the 
October term, 1852, by Mr. Haight and Mr. Lord for the 





* A majority of the court concurred in reversing this judgment for different 
reasons. Judge Gamble was of opinion that the omission in the certificate of 
the words “ and does not wish to retract”? was fatal. Judge Ryland thought 
that the addition of the words, “ and relinquished her dower,” was fatal, but 
expressed no opinion on the other point. Judge Scott was for affirming the 
judgment. On a motion for a rehearing, it was urged, (assuming Judge Ry- 
land to be of opinion that the omission of the words “and does not wish to 
retract,? did not vitiate,) that, as two judges thonght that neither of the 
objections to the certificate was valid, it was to be taken as the opinion of the 
court that the deed should be sustained, and so the judgment ought to be affirm- 
ed. But the court replied that, as a majority were of opinion that the plain- 
tiffs were entitled to a reversal of the judgment, it mattered not what their 
reasons were. 
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plaintiffs in error, and by Mr. Field and Mr. Gantt for the 
defendants in error, and again at the March term, 1858, by 
Mr. Lord for the plaintiffs in error, and Mr. Geyer for the de- 
fendants in error. Briefs were filed by Messrs. Haight, Lord 
and Whittelsey for the plaintiffs in error, and Messrs. Spalding 
and Shepley, Field and Gantt, for the defendants mm error. 
Messrs. Lord, Haight and Whittelsey, for plaintiffs in 
error. The acknowledgment of the deed is defective, and in- 
sufficient to pass the wife’s estate. 1. It is the acknowledg- 
ment of a relinquishment of dower, and not of a conveyance of 
her estate. Without the acknowledgment, the deed is void, 
(12 Pet. 875;) with it, it passes just what the wife assents to 
pass; and when she says she relinquished her dower, what 
right has any other person to say she intended to pass her es- 
tate? By the 11th section of the act of 1825, where the wife 
is conveying her dower, she must ‘‘ acknowledge that she ex- 
ecuted the deed and relinquished her dower.” By the 12th 
section, where she is conveying her own estate, she must ‘‘ ac- 
knowledge that she executed the deed and does not wish to re- 
tract.” The acknowledgment in question is in the precise 
form of a relinquishment of dower. Looking to the certificate 
alone, no one can say she intended to convey more than a 
dower interest ; and the certificate cannot be aided by any con- 
siderations outside of it. If this acknowledgment is good, the 
12th section of the act is mere surplusage. M-Daniel v. 
Priest, 12 Mo. Rep. 544. Mills’ Con. Rep. (S. C.) 240. 
Littell’s Select Cases, 156. 2. It does not appear from the 
certificate that any proof was made to the court of the wife’s 
identity. The clerk certifies that the proof was made to him, 
not to the court. 3. It does not appear that the contents of 
the deed were explained to her. It is stated that ‘* she was 
made acquainted with the contents ;” but something more was 
required ; it was, that the cgntents should be exp/azned to her, 
so that she could understand the legal-effect of the deed. 4. 
The certificate does not show. whether she was examined as to 
whether she wished to retract. The law was framed with a 
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jealous care of the rights of married women. It was not suffi- 
cient that she executed the deed voluntarily. The execution 
passed nothing ; and it was intended that she should have an 
opportunity to retract, up to the time of the acknowledgment, 
which was the act that passed her estate. 

The court is referred to the following decisions in the seve- 
ral states of the Union, upon statutes enabling married women 
to convey : 

MassacuusETts. Lufkin v. Curtis, 18 Mass. Rep. 228. 
Catlin v. Ware, 9 Mass. Rep. 209. Powell v. Monson, 3 
Mason, 347, 349. Raymond v. Holden, 2 Cushing, 264. 
In Massachusetts, as well as in Maine, New Hampshire, Con- 
necticut and California, the estate of the wife passes by her 
merely joining with her husband in a deed. The decisions 
show that, where less formality is required in the acknowledg - 
ment of the deed, greater particularity is exacted in framing 
the deed itself. 

Inurnots. Mariner v. Sanders, 5 Gilman, 1138. Mason 
v. Block, 12 Illinois, 273. The case of Hughes v. Lane, 11 
Illinois, 123, is cited by the defendants in error, upon the 
point that the addition of the words ‘‘ and relinquished her 
dower’? does not vitiate the acknowledgment. But the judge 
delivering the opinion expressly says that question does not 
arise and is not decided. 

Micuiean. Sibley v. Johnson, 1 Mich. Rep. 380. 

Ruope Istanp. 1 Mason’s C. C. R. 67, 115. 1 Rhode 
Island Rep. 209. 

New York. Jackson v. Stevens, 16 J. R. 110, 114. 
Jackson v. Cairns, 20 J. R. 301. 8 Cowen, 277. 10J.R. 
440. Martin v. Dwelly, 6 Wend. Rep. 9. Gillet v. Stan- 
dey, 1 Hill, 121. | ; 

Vireinia. 1 Munf. 518, 523. Hairston v. Randolph, 12 
Leigh, 445. 1 Call, 190. 5 Grattan, 414. 2 Randolph, 
549. 4 Leigh, 224. 

Kentucky. Still v. Swan, Littell’s Select Cases, 156, (in 
point.) Zevis vy. Richardson, T Monroe, 654, (in point. ) 
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Barnett v. Shackelford, 6 J. J. Marsh. 532. 8 Dana, 289, 
291. 8B. Monroe, 177, 217. 1 Peters, 346. 

TENNESSEE. Meigas’s Rep. 437. 1 Yerg. 413, 429. Per- 
ry v. Calhoun, 8 Humphreys, 551. 

Nortu Caronina. 2 Dev. Rep. 306. 2 Hayw. Rep. 68. 
2 Murph. Rep. 390. Askew v. Daniel, 5 Iredell’s Eq. Rep. 
321. Jones v. Lewis, 8 Iredell’s Law Rep. 70. 1 Dev. & 
Batt. 582. 1 Dev. & Batt. Eq. Rep. 346. 9 Iredell, 353. 
Green v. Branton, 1 Dev. Eq. Rep. 500. 

Soutn Carouina. 1 Hill’s (S. C.) Rep. 110. Brown v. 
Spann, Mills’ Con. Rep. (2 vols. in one, ) 240. 

Mary.LanD. 2 Harris & McH. 38. 3 ib. 480. 1 Harr. & 
J. 291, 298. 2ib. 230. Lib. 751. 2 ib. 62. 1 Pet. 109. 

PENNSYLVANIA. 3 Yeates’ Rep. 471. 1 Binney, 470. 
Kirk vy. Dean, 2 Binney, 841. 5 Binney, 296. 4 Serg. & 
R. 272. 58. & R. 289. 68. &R. 49. 68. &R. 148. 9 
S. & KR. 268. 108. &R. 445. 148. &R. 84. 158.0R. 
72. 3 Wharton, 457. 4 Harris, 532. 

On10. Brown v. Farrar, 3 Ohio Rep. 140. 6 Ohio, 
8538. 12 Ohio, 8377. 13 Ohio, 116. 15 Ohio, 408. 16 
Ohio, 599, 639. 17 Ohio, 105. These later decisions in 
Ohio are favorable to the defendants in error. They seem to 
be judicial attempts to do away with solemn legislative enact- 
ments. 

The cases above cited fully establish the following propo- 
sitions : 

. That statutes enabling married women to convey, being in 
derogation of the common law, are to be strictly pursued. 

That the estate of the wife is not passed by the execution of 
the deed, but by its acknowledgment in the mode prescribed by 
law. 

That parol evidence is never admitted, to aid a defective 
certificate, nor is any presumption indulged in to give validity 
to deeds of married women. 

That if the certificate of acknowledgment is insufficient to 
pass the estate, then it is as though no acknowledgment had 
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ever been made, and no act of the wife can ratify what never 
had any existence. (See 1 Zabriskie (N. J.) Rep. at p. 
541.) 

That the certificate in this case does not show a compliance 
with the law of 1825, and does not bar the plaintiffs from re- 
covering the land in question. 

That the decision of this court, in McDaniel v. Priest, 12 
Mo. Rep. 544, is sustained by a long series of adjudications. 

But it is insisted that this is a case for equitable relief 
against the heirs of Chauvin, and that, under the new practice, 
this may be set up asa defence. To this it may be replied that 
a deed can only be made in the mode prescribed by statute. If 
there was no acknowledgment, there was no deed, and a court 
cannot make one. It is true that statutes to cure defects in 
acknowledgments have been sustained. But no state has yet 
passed any law that when a married woman relinquishes her 
dower, she <hall be held to have conveyed a fee. 

Again, it is said that the plaintiffs in error are estopped by 
the covenants contained in the deed from Chauvin and wife to 
Desiré. If this is so, it must be either by the covenant of 
seizin or the covenant for further assurance. They are not 
estopped by the covenant of seizin, because the uniform meas- 
ure of damages for the breach of that covenant is the purchase 
money and interest. Collier v. Gamble, 10 Mo. Rep. 467. 
The liability of the plaintiffs under that covenant would merely 
be to refund the consideration money and interest, if assets to 
that extent descended to them from their father. Nor are they 
estopped by the covenant for further assurance. They claim 
as heirs of their mother, not of their father. There is no cove- 
nant binding on her or her heirs. The covenant of their father 
bound them to convey any title they might acquire from him, 
but not a title derived from any other source. If: it appeared 
that the amount for which the plaintiffs are liable on their 
father’s covenant was equal to the present value of the land, 
then it may be that, to avoid circuity of action, a rebutter would 
be allowed. In this case, the covenant for further assurance 
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has never been broken. Miller v. Parsons, 9 Johns. Rep. 
836. Bennett’s Case, Cro, Eliz. 9. Hilliard’s Abr. sec. 85, 
p- 381. 

Mrs. Chauvin has done no acts since the death of her hus- 
band, which can amount to an estoppel zn pais. 8 Wend. 
482. 35 Hill, 221-2. 4 Barbour’s Rep. 498. Gibson v. 
Gibson, 15 Mass. 106. 

Messrs. Spalding, Field and Gantt, for defendants in error. 
I. The certificate of acknowledgment is sufficient to pass the 
estate of Mrs. Chauvin. This case is distinguishable from 
McDaniel v. Priest, (12 Mo. Rep. 544, ) in two particulars. 
1. The deed of Chauvin and wife describes the land as that 
conveyed to the wife by her brother-in-law, Leduc, so that she, 
having been made acquainted with the contents of the deed, 
must have known that she was conveying land which belonged 
to her, and in which she could have no right of dower. 2. The 
second acknowledgment by Mrs. Chauvin before a court was 
obviously intended to supply the defect of the previous acknow- 
ledgment before a justice of the peace. It would have been 
useless to have gone before a court, if she had intended to 
convey a dower interest. The first acknowledgment would have 
been effectual. But the decision in the case of McDaniel v. 
Priest is not law. Hughes v. Lane, 11 Illinois Rep. 1 
Strobhart, 571. 5 B. Monroe, 481. 15 Ohio, 423. 16 
Ohio, 599, 639, 799. 1 Pet.C. C. R. 188. 5 Blackf. 481. 
6 ib. 475. 3 McLean, 245. 3 Dana, 111. 

The plaintiffs in error, in their statement of the New York 
decisions, have omitted the important case of Jackson v. Gil- 
christ, 15 J. R. 108. Of the North Carolina decisions, the 
case of Etheridge v. Frisbee, 9 Iredell, 312, is omitted. Of 
the Ohio cases, the strong case of Mewcomb v. Smith, 
Wright’s Rep. is not mentioned; nor is any mention made, 
among the Kentucky cases, of Hughes v. McKinsey, 5 Mon. 
Nantz v. Bailey, 3 Dana, and Gregory v. Ford, 5 B. Mon. 
—all of which are strong in favor of the defendants—the last 
particularly, decided as recently as 1845. An examination of 
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all the reported cases shows that courts have been disposed to up- 
hold certificates, although varying from the forms contemplated 
by the statutes, whenever the substantial ends of the law are 
answered. In many cases, it must be admitted, courts have 
departed from this rule, but they have generally been brought 
back to it by legislative enactment or the common sense of 
mankind. The cases in Pennsylvania, Kentucky and Ohio 
particularly illustrate this remark. It is remarkable that, 
among the reported cases, the dispute has always arisen upon 
some alleged omission in the certificate. The case of Mc- 
Daniel v. Priest stands alone in deciding that the certifi- 
cate is bad for containing too much. II. The facts of this 
case justify the presumption of a delivery of the deed by Mrs. 
Chauvin, after she became discovert by the death of her hus- 
band. 1. She took possession of all the estate of her hus- 
band, including the price of the lot in question, and expend- 
ed it in the support of herself and family. 2. She stood by 
and suffered the purchasers of the lot to expend large sums 
upon it in improvements, without interposing aclaim. 3. She 
acquiesced in the possession of the lot by the purchasers for a 
period of fourteen years, during all of which time, she was 
discovert. Cowper, 201. Douglass, 53, note. Evans v. 
Evans, 3 Yeates, 507. 5 Mass. 454. Reeve’s Dom. Rel. 
184. 17 Pick. 255. 9 Barr, 299. 2 Paige, 199. 5J. 0. 
R. 184. 17 Pick. 255. ILI. The plaintiffs, who are the heirs 
of Francis D. Chauvin, are rebutted by the warranty of their 
ancestor. The modern covenants for title have superseded the 
old covenants of warranty. Platt on Cov. 304. But the right 
to rebut attaches to these modern covenants. 1 Summer’s 
Rep. 235. To prevent circuity of action a covenant is per- 
mitted to be set up as a defence. 17 Mass. Rep. 623. 8 J. 
R. 186. 2 J. R. 186. Platt on Cov. 593. The words 
‘* grant, bargain and sell’? imply a covenant of indefeasible 
seizin, of freedom from incumbrances, and for further assur- 
ance. It is admitted that these covenants would have barred 
F. D. Chauvin from setting up any title acquired by him, af- 
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ter his deed of 1829, and that his heirs might be barred from 
setting up the present title, if it was shown that their liability 
on their ancestor’s covenant was equal to the present value of 
the land. If this argument is good, then the plaintiffs may be 
barred one month and not barred the next, according to the 
fluctuations in the price of real estate. Again, it is objected that 
F. D. Chauvin could not have been compelled specifically to 
perform his covenant for further assurance, and therefore his 
heirs, upon whom the covenant has descended, cannot be. It 
is true that, if the title had remained in Mr. Chauvin, and he 
had acquired no additional title after the date of his deed, a 
specific performance might have been impossible. But if he 
had afterwards by any means acquired the title of Mrs. Chau- 
vin, he could have been made to convey it to his covenantee. 
And so, his heirs who are bound by the covenant, can be de- 
creed to convey the title acquired from their mother, and which 
they are competent to convey. IV. This is a case for equita- 
ble relief against the heirs of Chauvin, and it can, under the 
new code of practice, be set up as a defence. 1 Story’s Eq. 
§97, 186, 151, 166, 243. 2 Sugden on Powers, 103. 2 J. 
C.R. 537. 7 Gill & John. 191. In Ohio, Pennsylvania and 
New York, acts to cure defective acknowledgments have been 
held constitutional on the ground that the contract was valid 
in equity, and so no contract was made where none existed be- 
fore. 16 Serg. & Raw. 35. 8 Peters, 88. 1 Watts, 330. 
8 McLean, 230. 16 Ohio Rep. 599. 15 J. R.109. V. 
The acts of the widow and her forbearance and acquiescence 
for so long a time, ought to be considered a ratification. Cow- 
per, 201. 4 Dessaus. 465. 1 Bibb, 168. 4 Dana, 441. 6 
Conn. Rep. 505. 8 Taunt. 35. 2 Kent’s Com. 195, sec. 
31. 5 Yerg. 41. 


GAMBLE, Judge, delivered the opinion of the court. 


The plaintiffs are the heirs of Emily Chauvin, wife of Fran- 
cis D. Chauvin. They are the children of that marriage. The 
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property in controversy was conveyed to their mother in 1816, 
before her marriage. In 1829 a deed was made by Chauvin 
and his wife, conveying the property to one Desiré, under 
whom the defendants claim title. This deed was first acknow- 
ledged before a justice of the peace in St. Louis county by 
Chauvin and his wife, upon which the justice made a certificate 
of acknowledgment, such as he would have made upon a deed, 
in which the wife relinquished dower to lands in his county. 
Afterwards it was discovered that the deed had not been so ac- 
knowledged as to be effectual as a conveyance of a married 
woman’s estate, and Mrs. Chauvin appeared before the Circuit 
Court of St. Charles county, to acknowledge the instrument in 
proper form. The certificate of acknowledgment endorsed on 
the deed by the clerk is in the following form: 

‘‘ State of Missouri, 

‘¢ County of St. Charles, 

‘« Be it remembered that, at a term of the Circuit Court for 
the county and state aforesaid, began and held at the court- 
house in said county, on the fifth day of October, in the year 
of our Lord eighteen hundred and twenty-nine, before the 
judge thereof, in open court, personally appeared Emilie Chau- 
vin, wife of Francis Devinz Chauvin, who was proved by Ed- 
ward Bates and Wm. N. Fulkerson, examined before me, on 
oath, to be the person whose name is subscribed to the forego- 
ing instrument of writing, as having executed the same, and 
acknowledged the same to be her act and deed, for the pur- 
poses therein mentioned. She, the said Emilie, being by the 
court first made acquainted with the contents thereof, and ex- 
amined separate and apart from her husband, whether she ex- 
ecuted the said deed, and relinquished her dower to the lands 
and tenements therein mentioned, voluntarily, freely and with- 
out compulsion or undue influence of her said husband, ac- 
knowledged and declared that she executed the said deed and 
relinquished her dower in the said lands and tenements therein . 
mentioned, voluntarily, freely, and without compulsion or un- 
due influence of her said husband. 
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‘¢In testimony whereof, I, William Christy, jr., clerk of the 
Circuit Court, have hereunto caused the seal of said 
[L. s.]} court to be affixed, at St. Charles, the 7th day of Oc- 
tober, A. D. eighteen hundred and twenty-nine. 
‘““W. Curisty, jr.” 

Desiré, the grantee in the deed, took possession of the prop- 
erty conveyed, immediately after the execution of the deed, and 
he and those claiming under him have ever since continued that 
possession. Chauvin, the husband, died in 1835, and his widow 
in 1849. ‘The plaintiffs, as heirs of their father, received as- 
sets by descent equal to the value of the property at the time 
of its conveyance to Desiré. 

The act regulating conveyances in the code of 1825, was the 
law in force at the time the deed from Chauvin and wife to 
Desiré was made, and its effect as a conveyance of the estate of 
the wife is to be determined by that act. The 12th section of 
the act is in these words: ‘‘ Sec. 12. Be it further enacted, 
That when any husband and wife shall wish to dispose of or 
convey the real estate of the wife, it shall and may be lawful 
for the said husband and wife to execute any grant, bargain, 
sale, lease, release, feoffment, deed, conveyance, or assurance in 
the law whatsoever, for the conveying of such lands, tenements 
and hereditaments; and if, after the executing thereof, such 
wife shall appear before some court of record in this state, to 
the judges of which, or either of them, she is known or proved 
by two witnesses to be the person who executes such deed or 
conveyance, such court or one of the judges thereof shall make 
her acquainted with and explain to her tae contents of such 
deed or conveyance, and examine her separately and apart from 
her husband, whether she executed the same voluntarily, freely, 
and without compulsion or undue influence of her husband ; 
and if such woman shall, upon such examination, acknowledge 
such deed or conveyance to be her act and deed, that she ex- 
ecuted the same voluntarily, freely, and without compulsion or 
undue influence of her husband, and does not wish to retract, 
the court shall cause their clerk to make a certificate, endorsed 
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or annexed to such deed, stating that such woman was person- 
ally known to the judges, or one of them, or proved by two wit- 
nesses (naming them) to be the person who subscribed such 
deed or conveyance, and setting forth that the contents were 
made known and explained to her, and the examination and 
acknowledgment aforesaid, and such deed (being acknowledged 
or proved according to law as to the husband) shall be as effec- 
tual in law as if executed by such woman while sole and un- 
married: Provided, that no covenant or warranty, contained 
in any such deed or conveyance, shall, in any manner, bind 
or affect such married woman, or her heirs, further than to con- 
vey from her and her heirs effectually her right and interest 
expressed to be granted or conveyed in such deed or convey- 
ance ; nor shall any thing therein contained be construed to 
authorize any husband and wife to convey any real estate 
granted to the wife and her heirs during coverture.”’ 

It will be seen that this section requires that, after the execu- 
tion of the conveyance, the wife shall appear before a court 
of record, and that the court ‘‘ shall make her acquainted with 
and explain to her the contents of the deed or conveyance,” 
and ‘‘examine her separately and apart from her husband, 
whether she executed the same voluntarily, freely, and without 
compulsion or undue influence of her husband.”? This much of 
the section prescribes the duty of the court, and then it pro- 
ceeds to declare ‘‘ that if such woman shall, upon such exam- 
ination, acknowledge the deed or conveyance to be her act and 
deed ; that she executed the same voluntarily, freely and with- 
out compulsion or undue influence of her husband, and does not 
wish to retract, the court shall cause the clerk to endorse a cer- 
tificate on the deed.”” The certificate is required to contain the 
evidence of the following facts: 1st, the identity of the per- 
son acknowledging the deed as the grantor; 2d, that the con- 
tents were made known and explained to her; 8d, that she was 
examined, as required; 4th, that she acknowledged the con- 
veyance in the manner prescribed. The objection is taxen to 
the certificate in the present case, that it does not show that 
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Mrs. Chauvin was identified by evidence given ¢o the court. It 
is objected as to the explanation of the contents of the deed, 
‘‘ that the certificate only states that she was made acquainted 
with the contents of the deed,” whereas, the act requires in 
addition, that the court should ‘‘ exp/ain the contents of the 
deed.”’ It is objected to the statement of the privy examination 
that the whole effect of it is changed from that required by 
law, by the use of the words ‘‘and relinquished her dower to 
the lands and tenements therein mentioned.”? She was exam- 
ined ‘* whether she executed the said deed and relinquished 
her dower to the lands and tenements therein mentioned volun- 
tarily,”? &e. It is objected to the acknowledgment, as stated 
in the certificate, that she ‘‘ acknowledged and declared that 
she executed the said deed, and redinguished her dower in the 
said lands,” &c., and that the addition of the words in rela- 
tion to the relinquishment of dower, gives a totally differ- 


ent character to the acknowledgment from that required by the 
statute. 


1. The property in controversy was acquired by Mrs. Chau- 
vin before her marriage, and she was married after the intro- 
duction of the common law. Under that system, she could make 
no deed, which would be effectual to pass the title to her proper- 
ty, after her marriage. In June, 1821, the assembly passed an 
act with this preamble: ‘* Whereas, doubts exist whether, by 
any laws in force in this state, a husband and wife are author- 
ized to make conveyances of real estate belonging to the wife, 
therefore, be it enacted,” &c. The act provides for a privy 
examination and acknowledgment, to be certified under the 
seal of the court and endorsed on the deed. That act continued 
in force until the revision in 1825, when the act was passed 
which has before been quoted. It is not doubted that these are 
to be regarded as enabling statutes, and that they furnish the: 
only law which, after their passage, was to be pursued in con- 
veying the title of a married woman by deed. That they are- 
to be pursued substantially, in order to the conveyance of the: 
title of the feme covert, is the undoubted result of the au-- 
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thorities. That a substantial compliance with the law is suffi- 
cient for that purpose, is admitted in all the numerous author- 
ities referred to. In the language used in Gill v. Fauntéle- 
roy’s heirs, 8 B. Monroe, 178, ‘it is indispensable that the 
certificate of the clerk or examining officer should state the 
material facts, either in express terms or in language from 
which they may be implied.”? The certificate of acknowledg- 
ment cannot be helped by proving that the facts were different, 
as they actually occurred, from the statement of them in the . 
certificate. Barnett vy. Shackleford, 6 J. J. Marsh. 532. 
Blackburn v. Pennington, 8 B. Monroe, 220. £iliott v. 
Piersol, 1 Peters’ Rep. 338. Watson v. Baily, 1 Binney, 
479. Jourdan v. Jourdan, 9 Serg. & Raw. 274. To these 
cases might be added a multitude of others, from different 
states of the Union. If the acknowledgment is substantially 
defective, the title to the property does not pass, and the deed 
cannot be made effectual by the aid of a court of chancery. 
Green v. Branton, 1 Dev. Eq. Rep. 500. Flanagan v. 
Young, 2 Har. & McH. 38. Butler v. Buckingham, 5 
Day’s Rep. 504. Barnctt v. Shackelford, ubi sup. Mar- 
tin v. Dwelly, 6 Wend. 9. 

2. These positions being assumed, the certificate of ac- 
knowledgment in the present case will beexamined. The cer- 
tificate says that Mrs. Chauvin was ‘‘ made acquainted with the 
contents of the deed.” ‘* Acquainted”? means ‘ familiarly 
known.” The act says that the certificate shall set forth that 
the contents were ‘‘ made known and explained to her.”? The 
duty enjoined upon the officer is, to see that the woman under- 
stands the nature and effect of the instrument she has execu- 
ted. It would clearly be superfiuous for the court to attempt 
an explanation of the contents of a deed, if the woman should 
so state her own understanding of its effect as to show that 
she already understood it perfectly, and the certificate would 
be false, if it said that the contents of the deed were made 
known and explained to her, when the court took the acknow- 
ledgment upon ascertaining that she already knew and under- 
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stood the contents. McIntyre v. Ward, 5 Binn. Rep. 301. 
Talbot v. Simpson, Pet. C. C. R. 190. Suppose a certifi- 
cate should state that the woman appeared before the court 
and presented the deed for acknowledgment, stating that it was 
a deed for her own property, conveying it to the grantee for a 
consideration, which she named, (and which was the consider- 
ation in the deed,) and that the grantee was to receive the ab- 
solute estate in fee simple, and that she described the property 
just as it was described in the deed. If her statement, thus 
made to the court, corresponded with the language and legal 
effect of the deed, it is not doubted that she had already such 
acquaintance with the contents of the instrument, as would dis- 
pense with any attempt on the part of the court to explain the 
contents to her. The design of the law would be accomplish- 
ed, although the officer imparted no information to her. It 
would be a question of casuistry, whether the officer could cer- 
tify that he made her acquainted with the contents of the deed, 
or explained the contents to her, when she knew them perfectly 
before she came before him. The courts and officers entrusted 
with this duty must be supposed to understand the object of the 
statute in requiring them to see that the woman knows the 
effect of her act, and the certificate is only required to show 
that the duty enjoined upon the officer has been performed. 
In some cases, as where the instrument is in a language with 
which the woman is not acquainted, it will be necessary to ex- 
plain the meaning of the words employed in the instrument. 
In some cases, where there are complicated limitations, there 
may be a necessity for an explanation of the effect of such 
parts of the instrument. In such cases, the officer or court 
would explain the instrument, and the law requires the expla- 
nation to be made, unless the woman had the requisite know- 
ledge without the expianation. The certificate in the present 
case states, that the woman was made acquainted with the con- 
tents of the deed, and this may be regarded as a statement 
that she understood the nature and effect of the instrument. 
There are many cases in different courts, in which such strict- 
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ness is required as would render this acknowledgment inef- 
fectual, because the fact is not stated that the contents of the 
deed were explained to Mrs. Chauvin ; but we are not dispo- 
sed to require any such literal compliance with the statute. It 
is said in the certificate, that the contents were ‘‘ familiarly 
known to her,” because that is the meaning of the words that 
she was made ‘‘ acquainted with the contents,’ and we will in- 
tend that there was a case before the court taking the acknow- 
ledgment, which did not require any explanation to be made to 
the woman. This question was made and disregarded in Mc- 
Daniel v. Priest, 12 Mo. Rep. 545. 

8. The next question is, whether the certificate is invalid, 
because it states that the examination of the wife was ‘* whether 
she executed the deed and relinguished her dower voluntari- 
ly,” &c., and because it states that the acknowledgment she 
made upon that examination was, ‘‘ that she executed the said 
deed and redinguished her dower voluntarily,” &. The ex- 
amination embraced the question, whether she executed the deed 
voluntarily, and the acknowledgment of the wife was, that she 
did execute it voluntarily ; but, in addition, she was examined to 
the point, whether she relinquished her dower, and she acknow- 
ledged that she did relinquish her dower. It will be seen by 
referring to McDaniel v. Priest, 12 Mo. Rep. 545, that the 
precise point here made was considered and decided, and we are 
now asked to review that decision. It was admitted in that case 
that the words in the certificate relating to the relinquishment 
of dower were superfluous, and if they were stricken out, the 
certificate would be in exact conformity to the act. It was said 
that, if those words had no tendency either to limit or extend or 
control in any manner the language immediately preceding them, 
there would be no objection to regarding them as mere sur- 
plusage. But it was said to be ‘‘ obvious that the additional 
clause might well be construed as a limitation upon the effect 
of the preceding acts, and that the wife had, in executing the 
deed, merely relinquished her dower, and had not parted with 
her inheritance.” 
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The act requires the court to examine the woman ‘‘ whether 
she executed the deed voluntarily ;”’ but it does not attempt to 
to prescribe the questions to be asked, or in any manner direct 
the course of examination, or the form in which the examination 
shall be certified. The court is not confined to asking her 
whether she executed the deed voluntarily, but may and ought 
to ask all questions which may be proper in the given case, to 
ascertain whether she is acting freely. If she does not appear 
to be acting freely, the court should not proceed to take the ac- 
knowledgment. If she is acting freely, the whole examination 
is not to be stated in the certificate, but the fact that she was ex- 
mined as to her freedom of action in executing the instrument is 
to be certified. The certificate in this case states that she was so 
examined upon the question, whether her execution of the deed 
was voluntary, and that she was further examined as to whether 
she relinquished her dower in the land freely and voluntarily. 
Now it is observable that this examination succeeds the fact 
that the woman is made acquainted with the contents of the 
deed. She is understood to be of sufficient intelligence to 
comprehend the effect of the instrument in conveying her land, 
when the court has made her acquainted with and explained 
its contents. If she does understand its effect in conveying 
the title, and it appears on examination apart from her hus- 
band that she has executed it freely, then she must regard any 
examination about releasing her dower as superfluous nonsense, 
or she must consider such examination about relinquishing 
dower as one of the ceremonies of the law, perfectly incom- 
prehensible in its application to a deed that conveys her entire 
estate. The only effect of the examination about the relin- 
quishment of dower, when stated in a certificate such as 
this, is to cast a doubt upon the question, whether the court 
had not misconceived the nature of the instrument and its ope- 
ration upon the title to the land, and that therefore, in explain- 
ing the contents to the woman, a wrong impression of its effect 
had been conveyed to her mind. But if we have the idea clear- 
ly in our minds, that the court and the woman both understood 
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the effect of the instrument in conveying her title, then the ex- 
amination about dower, if it ever was made, was merely super- 
fluous and does not vitiate. 

The same remarks apply to the further statement in the cer- 
tificate, that she acknowledged and declared that she executed 
the deed and relinquished her dower freely, &e. These 
words, in the statement of the examination and acknowledg- 
ment, upon the supposition that the duty of the court, in mak- 
ing her acquainted with and explaining the contents of the deed 
to her, had been performed, are entirely without meaning, and 
could not possibly have misled her. 

4. The next objection made to the certificate is, that Mrs. 
Chauvin did not acknowledge that ‘‘ she did not wish to re- 
tract.”’ If the statute requires that to be a part of the acknow- 
ledgment, the certificate in the present case is entirely silent 
about the fact. The acknowledgment is to be made after the 
examination, and the examination, as required, evidently does 
not embrace the then state of the woman’s wishes in relation to 
the deed. She is to be examined as to whether the deed had 
been executed by her voluntarily, not whether she wished it to 
be in force as a conveyance. Still, if the acknowledgment, 
which she is to make, is to include her present wishes in rela- 
tion to the deed, it must so appear. The Supreme Court of 
Illinois, in Hughes vy. Lane, 11 Ill. Rep. 132, held, under an 
act precisely like ours, that the fact, that the woman did not 
wish to retract, was not one about which she was to make an 
acknowledgment, but the words were inserted in the statute 
with the design of allowing a married woman to recall the con- 
sent to the conveyance which she had freely given. It must be 
admitted that this reading of the statute, while it may support 
titles, strains the language of the act very greatly. The whole 
section is but a single sentence. It opens by allowing husband 
and wife to convey the real estate of the wife, by any convey- 
ance known to the law, and then prescribes the course to be 
pursued to make the instrument effectual. It requires that after 
the execution of the deed, she shall appear before a court, and 
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be made acquainted with the contents of the instrument, and 
shall*be examined apart from her husband as to whether she 
executed the instrument voluntarily ; then comes a statement 
of what she is to acknowledge: ‘‘ if such woman shall acknowl- 
edge such conveyance to be her act and deed, that she execu- 
ted the same voluntarily, &c., and without compulsion, &c., 
and does not wish to retract,’’ the court shail cause the clerk 
to endorse a certificate, &e. The court of Illinois considers 
the last words ‘‘ and does not wish to retract” should be read 
as if the words ‘if she’? were inserted before the word 
‘¢ does,”’ so that the clause would read ‘‘ and ¢f she does not 
wish to retract, the court shall cause the clers to endorse a cer- 
tificate.”” The most natural reading of the whole clause rela- 
ting to the acknowledgment, requires that the words ‘‘ that she,” 
which were previously used in respect to the acknowledgment, 
should be repeated before the word ‘‘ does,”’ in this clause, re- 
lating to retracting, so that it will read ‘‘ and that she does not 
wish to retract,”’ and thus be a part of the acknowledgment made 
by the woman. This reading of the clause relating to the ac- 
knowledgment was that understood at the time the code of 1825 
was published, and was used in the form of acknowledgment of 
the conveyance of a married woman’s property, published in the 
appendix to that code, under the direction of the act which pro- 
vided for printing the code. R. L. 1825, 830. Regarding 
this as the meaning of the act, it was necessary that it should 
appear, not only that the woman had originally executed the 
conveyance with entire freedom, but that, at the time of acknow- 
ledgment, she continued in the same mind, and was still willing 
that the instrument should have effect. Inasmuch then as the 
certificate does not, in any manner, refer to Mrs. Chauvin’s 
willingness, at the time of the acknowledgment, to give effect 
to the deed, it is defective, and cannot be heiped by any infer- 
ence to be drawn from the fact that she appeared before the 
court without her husband, or that she had previously made an 
acknowledgment before a justice of the peace, or that this 
second acknowledgment was after a considerable interval. 
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An argument has been used against the validity of an ac- 
knowledgment, which contains a relinquishment of dower 
when the conveyance is of the land of the wife, which deserves 
notice, and which ought to have been noticed when speaking of 
that objection to the present acknowledgment. It has been 
said that, to allow a certificate to be valid, which states that 
the woman ‘‘ was examined whether she relinquished her dow- 
er,”? and that she acknowledged that ‘‘ she relinquished her 
dower,”? when the conveyance is of her own estate, is to make 
the acknowledgment required in the case where dower only is 
relinquished under the 11th section of the act, sufficient for 
both classes of cases, and in effect repeals the 12th section, so 
far as it prescribes the form of acknowledgment. But it is to 
be observed, that the deeds which convey the husband’s land 
(which are more than ninety-nine in a hundred of all con- 
veyances made) may be acknowledged, not only before courts 
of record, but before judges, clerks and justices of the peace, so 
that the form for the relinquishment of dower is given for the use 
of those officers, when the very appearance of the parties be- 
fore them is sufficient indication that the woman is only to re- 
linquish dower, and when they have no authority to take any 
other form of acknowledgment. The more solemn acknow- 
ledgment made before a court of record, was required to be 
made when the woman conveyed her own land, and her pre- 
sence in court was, in general, a sufficient indication that such 
was the nature of the instrument to be acknowledged. Al- 
though the courts have power to take acknowledgments where 
the husband’s land is conveyed, and the wife only relinquishes 
dower, yet, in point of fact, such power is scarcely ever exer- 
cised, because the judge or the clerk can take and certify such 
acknowledgment with as great effect as the court. It will be 
seen that the examination and acknowledgment which are to be 
made when the husband’s land is conveyed, are directed to 
two points, first, whether the woman executed the deed (in the 
past tense) freely, &c., and, second, whether she redinguishes 
her dower (in the present tense) freely. The second part of 
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the examination and acknowledgment is to have the evidence of 
the present willingness of the wife to the consummation of the 
conveyance, and has the same office with the clause of the ac- 
knowledgment when her own land is conveyed ‘‘ that she does 
not wish to retract.”? The directions given in the act, for the 
purpose of ascertaining a wife’s present wishes, are to guide 
the different officers in ascertaining such wishes, in relation to 
the deeds which they have authority to certify. To the justi- 
ces, clerks and judges, who can take acknowledgments of con- 
veyances for the husband’s: land, the statute says: ask her 
whether she ‘‘ redinguishes her dower :’’ to the courts which 
alone can take the acknowledgment of a deed for the wife’s land, 
it says: ask her whether she ‘‘ wishes to retract.’? As the 
certificate is prepared after the examination and acknowledgment 
have been made, it will speak generally in the past tense ; 
‘¢ she relinquished her dower ;” ‘‘ she did not wish to retract ;”? 
but in the communication between the officer and the wife, the law 
contemplates the present as the tense used: ‘‘ she relinquishes;”? 
‘*she does not wish to retract.” To use the question about 
the relinquishment of dower, where the wife is conveying her 
own land, and is made to understand the nature of the convey- 
ance, will not vitiate the acknowledgment, if, with such know- 
ledge of the contents of the deed, she declares that she does not 
wish to retract. 

5. Regarding the conveyance by Chauvin and his wife as 
ineffectual to convey Mrs. Chauvin’s estate, it is necessary to 
consider whether any covenants in the deed or any acts of Mrs. 
Chauvin, in her life-time, will bar the present plaintiffs, who 
claim as her heirs. There are no covenants but those contained 
in the words ‘‘ grant, bargain and sell,”? which, by the statute, 
contain covenants ‘‘ that the grantor was, at the date of the con- 
veyance, seized of an indefeasible estate in fee simple in the 
premises conveyed ; that the same was then free from incum- 
brances done or suffered ‘‘ from the grantor, his heirs and as- 
signs, and all claiming under him; and also for further assur- 
ance thereof, to be made by the bargainor, his heirs and as- 
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signs.” R. C. 1825, p. 217. In Collier v. Gamble, 10 Mo. 
Rep. 467, it was held that the only one of these covenants 
which runs with the land, is that for further assurance. It is 
the only one which imposes an obligation in relation to any 
thing in the future. The others are broken as soon as made, 
if, in the one case, there is not an indefeasible seizin, or in 
the other, there is an incumbrance. A right of action exists 
in either case upon the appropriate covenant, on the execution 
of the deed, but the damages to be recovered may be enhanced 
by subsequent events. A recovery of the land by title para- 
mount is not the breach of the covenant, but evidence of the 
extent to which the grantee is damnified by the breach, which 
existed as soon as the covenant was made. Mose/y and wife 
v. Hunter, 15 Mo. Rep. 328. The liability on the covenants, 
arising as soon as the covenants were made, would bind the 
heirs of the grantor having assets by descent, in just the same 
manner that they would have been bound by a bond for the 
payment of money, in which he bound his heirs. The cove- 
nants are not connected with, nor do they run with the land. 
These covenants do not operate as the ancient common law 
warranty to transmit a subsequently acquired title to the cov- 
enantee, nor do they operate as a rebutter against the grantor 
in respect to their obligation as covenants. In some cases, 
recitals and admissions contained in deeds are held to estop 
the grantor and those claiming under him from asserting a title 
to the land conveyed, when such assertion of title would be 
contrary to the recital or admission made in the deed. Good- 
lette v. Baily, Cowper, 597. Carver v. Astor, 4 Peters, 86. 
Kinsman y. Loomis, 11 Ohio Rep. 478. Root v. Crock, T 
Barr, 880. Stow v. Wise, 7 Conn. Rep. 214. The princi- 
ple in these and similar cases, would warrant the decision that 
the covenants contained in the words ‘‘ grant, bargain and 
sell,”? and which are to be regarded as if written out in the 
deed, should, as an assertion of present seizin in the grantor, 
estop him and those claiming under him, from asserting a title 
which would involve a denial of seizin at the time of making 
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the conveyance. This principle has been applied to all persons 
claiming under the grantor who made the recital or admission, 
either as heirs, or purchasers from him. But in the present 
case, the principle is of no avail to the defendants, because the 
plaintiffs do not claim as heirs, or in any other manner, under 
their father, Francis D. Chauvin. 

6. If the plaintiffs are not estopped by the covenants of 
seizin or against incumbrances, are they affected by the cove- 
nant for further assurance? This covenant runs with the 
land. If Francis D. Chauvin, the ancestor, had acquired a 
further or better title to the premises after his conveyance, he 
would have been compelled specifically to execute the covenant 
by conveying such title. 2 Sug. Ven. 541. 2 Ch. Cases, 
212. Smith vy. Baker, 1 Young & Collier’s Ch. Rep. 223. 
If he had acquired a title subsequent to his conveyance, and 
such title had descended to his heirs, they would have been 
compelled to execute the covenant. ‘The present plaintiffs have 
never acquired any title to the property from their father. In 
respect to it, there is no privity between them and their father. 
It was acquired fourteen years after his death. They are re- 
sponsible as his heirs, upon his covenants as far as they have 
assets by descent from him. And if inthe present case it were 
shown that the assets by descent were equal to the value of the 
property, when they acquired the title, their obligation then as 
his heirs, in respect to the assets descended, might have been held 
complete to make the assurance. The duty to make an assu- 
rance could not devolve on them while the title was in their 
mother. The covenant provided by the statute, if written in 
the deed in the form expressed in the act, would simply contain 
a stipulation ‘‘ for further assurance thereof to be made by the 
bargainor, his heirs and assigns.” The heirs of the grantor, 
as such, are bound to make assurance, but certainly not until 
there is something to be done by which the grantee’s title can 
be secured. But nothing could be done by them until the title 
came to them by descent from their mother, and they could not 
be held to convey it then, unless they had assets of equal value 
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from their father. No such fact has been shown in the case. 
If the plaintiffs are to be held bound to make assurance because 
of equal assets descended from the father, it must be shown by 
the defendants. 

Again, it is said that Mrs. Chauvin, having lived in the county 
of St. Louis for fourteen years after the death of her husband, 
and for much of that time in the city, where she could have 
seen those holding the lot under the deed she had executed, 
erecting improvements and expending their money thereon with- 
out disputing their possession or making known her claim, 
should be held to have ratified her former deed. It may be 
sufficient to answer, that the deed in the present case is not 
considered merely voidable, as is the deed of an infant, but en- 
tirely inoperative to convey her title to the land. If the deed 
was void, so that the estate of the wife did not pass, there 
could be no ratification by which the estate would pass, short 
of a re-execution of the instrument. She might do acts and 
make representations by which others, relying on her acts 
and representations, would be misled to their prejudice, and 
under such circumstances, she might be estopped from setting 
up the title that was really in her ; but this is entirely a distinct 
question from that of the ratification of a deed. The authori- 
ties cited, which relate to the ratification of deeds by infants, 
are not considered applicable to the present case. 

Whether, from the facts admitted by the parties, a re-deliv- 
ery of the deed would be found by a jury, is not within our 
province to say ; but certainly it is neither found by the court 
nor agreed by the parties, and it is not a presumption of law 
from the circumstances detailed in the agreed case. It has also 
been insisted that the conduct of Mrs. Chauvin in relation to 
the property after she became sole, was such as to estop 
her and her heirs from claiming it. Yet the agreed case states 
no act of hers that shows that she ever knew the condition of 
property, or the acts of the occupants in using and improving 
it. It is not believed that the mere want of action or claim on 
her part can have the effect of an estoppel, or be a defence, short 





OCTOBER TERM, 1858. 





Chauvin v. Wagner. 





of the time in which the statute of limitations would bar her 
action. 

I have thus, as briefly as possible, considered the questions 
in the case, and the conclusion at which I have arrived is one 
unfavorable to the title of the defendants, as presented on the 
record. Itis a conclusion attained by yielding to what I re- 
gard as the demands of strict law, against my sense of the jus- 
tice of the case. But the court has no power to dispense with 
any requirements which the law, makes. The very able and 
elaborate arguments and briefs of counsel would have rendered 
it comparatively easy to present the views of the different 
courts of the Union on most of the questions involved in the 
case, and their publication will render the future investigation 
of those questions easy to those who are to come after us. 

Judge Ryland concurs in reversing the judgment, but does 
not concur in the views here expressed in relation to the case of 
McDaniel v. Priest. He adheres to that decision. 


The judgment is reversed and the cause remanded. 


Scott, Judge, dissenting. By the common law, a married 
woman could not, by any act zn pais, even with the concur- 
rence of her husband, convey away her lands. Statutes have 
been enacted, which enable her to convey away her lands and her 
right to dower, by the observance of certain forms. When the 
forms have been departed from in making the conveyance, the 
argument against its validity was, that as the statute is in dero- 
gation of the common law, it must be strictly complied with, 
otherwise the deed of a married woman cannot be valid. This 
argument, wherever modes of conveying the wife’s land similar 
to our ofn prevail, has been made and has been resisted. All 
the courts have abandoned the common law rule, so far as this 
subject is concerned, that statutes made in derogation of the 
common law must be strictly pursued. In the determination 
of questions under these statutes, some courts have been libe- 
ral in their departure from the rule, others not so much so. 
The object of the law is, to obtain the free and unconstrained 
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consent of the wife to the deed alienating her rights. If this 
is don», the law is sat’sfied—its purpose is accomplished. In 
construig statutes of this kind, the courts must and do havea 
regard to the circumstances and condition of the country in 
which they are placed. They look to the officers entrusted with 
the execution of the laws; they see them entrusted to men 
honest, but altogether unskilful in the drafting of forms. They 
may do what is required in a way substantially correct, and 
yet when compelled to certify in writing the manner in which 
they have carried it into execution, they will make a failure. 
It is a task beyond their power from the want of skill. The 
exigencies of men frequently require the execution of instru- 
ments, under circumstances that professional men cannot be 
consulted. They are not at hand, and the occasion will not admit 
of delay. We must be aware, that there are men who can do a 
thing correctly, and yet they will fail to show it, when they 
attempt to certily the manner of doing it in writing, from their 
want of skill in such matters. In many portions of our state, 
men skilled in the forms of the law cannot be found who will 
undertake the execution of the laws, and yet the convenience of 
the people requires that officers should be appointed; under 
such circumstances, it would be hard in courts to exact a rigo- 
rous compliance with forms. Such a course would disturb a 
great many titles, and that, too, in cases where no wrong had 
been done, and where there had been an entire acquiescence in 
the acts, conscious of their propriety, until the information of 
the technicality is found out by some prowling assignee, or some 
child who would make the mother who bore him sin in her 
grave. As all courts have departed from the strict rule, and 
as they have been more or less liberal in their departure, ac- 
cording to circumstances, none can take a survey of the condi- 
tion of this state, in relation to this matter, without being im- 
pressed with the conviction, that justice and true policy both 
demand an enlarged and liberal construction of the certificates 
to the deeds of married women, especially as courts lend a wil- 
ling ear to all complaints of obtaining conveyances from mar- 
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ried women by undue means, and as it does not appear that 
the law on this subject has been wrested to undue or improper 
purposes, as in none of the cases coming up is there any pre- 
tence of any unfair means being used to obtain their consent 
to the conveyances to which they have become parties. 


Cotcorp & Hatt, Plaintiffs in Error, vs. DAGGETT, GARNISHEE, 
Defendant in Error. 


1, It is well settied that the maker of a negotiable note may be summoned as 
garnishee of the holder. 

2. The plaintiffs in an execution, who have recovered judgment against the 
maker vf a negotiable note summoned as garnishee, will be liable to a third 
party, who proves to have been the real holder of the note at the time of 
the garnishment. 

3. A deed of trust executed by the garnishee to the defendant in the execution, 
reciting that the former was indebted to the latter in the amount of a nego- 
tiable note which the deed was given to secure, was held sufficient evidence 
to authorize a judgment against the garnishee, his answer not positively de- 
nying that the defendant was the holder of the note, and no other person 
asserting a claim to it, at the trial, although it was then long past due. 


Error to St. Louis Court of Common Pleas. 


John D. Daggett, on the 20th of January, 1852, was sum- 
moned as garnishee on an execution in favor of Colcord & 
Hall against Solomon P. Sublett. At the return term, the 
plaintiffs in the execution filed allegations and interrogatories. 
They alleged that, on the 27th of June, 1851, the garnishee 
executed a deed to John J. Anderson, in trust to secure the 
payment of a note for $5000, made by the garnishee, payable 
twelve months after date to the order of Edward Stagg, and by 
Stagg endorsed to the defendant in the execution. Upon this 
allegation, they interrogated the garnishee as to his indebted- 
ness. 

The garnishee answered, denying any knowledge of his in- 
debtedness to the defendant in the execution. He admitted the 
36—VoL. XVIII. 
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execution of a negotiable note, payable to the order of Edward 
Stagg, endorsed by Stagg and secured by a deed of trust, but 
stated that the note and deed of trust were passed to John J. 
Anderson, from whom he received the money for them, and 
that he did not know who was the present holder. 

Exceptions were taken to this answer and sustained. In an 
additional answer, the garnishee stated that the note to Stagg 
was made for the purpose of being negotiated and passed to 
John J. Anderson, for cash; that, at the time of making the 
note, Anderson informed him that the money for it could be 
obtained from Solomon P. Sublett; that he had no direct ne- 
gotiation with Sublett in relation to the matter, and did not 
certainly know that the note was passed to him by Anderson, 
nor that he was, or ever had been the holder of it; that to the 
best of his information and belief, the note was in the posses- 
sion either of Anderson or Solomon P. Sublett; that to the 
best of his knowledge, information and belief, the money ad- 
vanced on the note by Anderson belonged to Andrew W. Sub- 
lett, and if the note was held by Solomon P. it was as agent 
of Andrew W. 

The trial took place May 7th, 1853. The only evidence 
offered by the plaintiffs was the deed of trust, dated June 27, 
1851. This deed recited that Daggett was justly indebted to 
Solomon P. Sublett in the sum of five thousand dollars, evi- 
denced by a note payable to the order of Edward Stagg, and by 
him endorsed to Sublett, which the deed was intended to secure. 

The court gave judgment for the garnishee, and the plaintiffs 
appealed. ' 

Glover & Richardson, for appellants. 1. Under our for- 
‘mer system of pleadings and practice, this court established the 
doctrine that the answer of a garnishee was evidence in his 
favor, and no judgment could be rendered against him till the 
answer was disproved. (8 Mo. Rep. 657. 9 ib. 640. 10 
ib. 103. 12 ib. 76.) But the answer must have been a full 
and fair denial of the indebtedness charged, which the one in 
this case is not. 2. The pleadings in this case are governed 
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by the new code of practice, and the answer of the garnishee 
constituted no defence to the allegations and interrogatories 
of the appellants. The act concerning ‘‘ garnishees,”’ approv- 
ed February 18, 1847, provides that the plaintiff, when he files 
interrogatories, shall also file a plain and distinct statement of 
the grounds on which he requires an answer; and the garni- 
shee may then plead and defend himself as he might do, if 
sued by the defendant in the execution for the same cause of 
action. The 5th section of the 5th article of the new code of 
1849, provides that the pleadings and proceedings in attach- 
ment cases, shall conform, as near as may be, to the new code 
of practice. The 6th section of the act concerning ‘‘ execu- 
tions,” (R. C. 1845,) provides that the proceedings, in cases. 
of garnishment originating on executions, shall be conducted 
in the same manner as in cases originating by attachment. The 
12th section of the 7th article of the new code of 1849, pro+ 
vides that, when an answer neither contains a specific denial of 
an allegation or a denial of any knowledge thereof sufficient to 
form a belief, the same shall be taken as true. The allega- 
tions filed by the plaintiffs were not denied or rebutted by the 
answer of the garnishee. 8. If the answer of the garnishee 
was sufficient to put the plaintiffs to their proof, they were en- 
titled to judgment upon the evidence offered. ; 

7. Polk, for respondent. 1. The answer of tle garnishee 
sufficiently denies his indebtedness to the defendant in the ex* 
ecution, and is evidence in his favor until disproved by the 
plaintiffs. 8 Mo. Rep. 657. 9Mo. Rep. 48. 2. This being. 
a negotiable note, the plaintiffs could not have judgment 
against the garnishee, as the maker, until they proved that 
Solomon P. Sublett was the holder at the date of the service 
of the garnishment. Scott & Rule v. Hill et al., 3 Mo. Rep. 
88. Walden vy. Valiant, 15 Mo. Rep. 409. Huffy. Mills, 
7 Yerg. (Tenn.) Rep. 42. Turner v. Armstrong, 9 Yerg. 
412. 3. The maker of a negotiable note endorsed in blank 
and not due cannot be holden as garnishee. No one can tell 
who will be the holder when the note becomes due; it passes 
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by delivery. To allow the maker to be garnished as debtor of 
the payee or any subsequent holder, would at once arrest the 
negotiability and circulation of this kind of commerciai paper. 


Scott, Judge, delivered the opinion of the court. 


1. It is well settled in this state, that the maker of nego- 
tiable paper is subject to garnishment, at the suit of a ereditor 
of the holder of the note at the time of the service of the pro- 
cess. 

2. The note in question was due in June, 1852. The trial 
of this cause took place in May, 1853. If any other person 
than Solomon Sublett had been the owner of the note, at the 
time the garnishment was served, he might have appeared at 
the trial and asserted his claim, which, if established, would 
have defeated the recovery of the plaintiffs. Now, considering 
the habits of men of business, the usual course of all men, can 
there be any doubt that if any other person than Solomon Sub- 
lett had been the owner of this note, his right to it would have 
been asserted? The spirit in which this controversy is carried 
on, is a guaranty to us that if there was another bona fide 
holder of the note, he would have been informed of this pro- 
ceeding, and his claim would have been interposed. Daggett will 
be indemnified in paying the note to the plaintiffs, who will be- 
come liable to the real holder, should he prove not to be Solo- 
mon Subiett. If the garnishee should be satisfied that the debt 
did not belong to Solomon Sublett, at the service of the gar- 
nishment, and the true owner should appear, before the actual 
payment by him, he may, even then, take steps to arrest the 
proceedings of the plaintiffs. Thompson v. Quarles, 12 Mo. 
Rep. 76. St. Louis Perp. Ins. Co. v. Cohen, 9 Mo. Rep. 
421. These suggestions are made to show the improbability 
that there is any other claimant of this note than Solomon 
Sublett, and the little danger there will be, in condemning the 
garnishee to pay the debt to the plaintiffs. 

3. The answers of the garnishee are not positive. He does 
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not speak from his own knowledge, but from his information 
and belief. The solemn admission, made under his hand and 
seal, in the deed of trust, under circumstances which show that 
he was not likely to be deceived as to the ownership of the note, 
and as to whom it was payable, detracts from the weight of 
the answer, and taken in connection with the considerations 
above mentioned, are sufficient, in our opinion, to overthrow it. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 


Woutien, Plaintiff in Error, vs. Speck, Defendant in Error. 
1. An administration sale passes no title unless a deed is executed. 


Error to St. Louis Court of Common Pleas. 


This was an action to reeover a lot in the St. Louis city 
common. The record showed the following facts : 

On the 2d of May, 1842, the city of St. Louis, being the 
owner of the lot, sold it at public sale for $910 35 to Diedrich 
W. Wohlien, who received a deed by which the city granted 
and leased the lot to him for the annual rent of five per cent. 
on the amount bid by him, and stipulated to execute to him a 
deed in fee upon the payment of the principal sum of $910 35. 

On the 13th of August, 1842, D. W. Wohlien died, and 
Anna Wohlien, his widow, and John Wolff took out letters of 
administration on his estate. 

On the 11th of March, 1845, regular proceedings having 
previously been had, the St. Louis Probate Court ordered the 
lot to be sold for the payment of debts due from the estate. 
Before the sale, the lot was appraised according to law. The 
certificate of the appraisers stated that it was appraised ‘* at 
the sum of $1500, for the fee of the same, the purchase price 
of the same of $910 35 being yet due to the city, which is in- 
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cluded.”” There was due to the city the sum of $45 52 for the 

tent of the year ending May 2, 1845, of which no mention was 
made in the appraisement. On the 2d of June, 1845, pursu- 
ant to the order of the court, the lot was sold by the adminis- 
trator and administratrix at public auction, and Mrs. Wohlien, 
the administratrix, became the purchaser at the price of $420. 
It was announced at the sale that the lot was sold subject to 
the instalment of rent due. This rent was in fact never paid 
by the administratrix, but was afterwards allowed against the 
estate. On the 6th of June, 1845, the sale was confirmed by 
the Probate Court, but no deed was ever executed. On the 
18th of January, 1846, Mrs. Wohlien, under color of having 
obtained the title conveyed to her husband in his life-time, re- 
ceived a deed in fee for the lot from the city of St. Louis, and 
on the 16th of January, 1846, she conveyed to the defendant, 
Anna C. Speck. Mrs. Wohlien died in 1849. The plaintiff 
claimed as heir of D. W. Wohlien. 

The court below instructed the jury that the title of the heir 

was divested by the administration sale, and the confirmation 
thereof by the Probate Court. The plaintiff submitted to a 
nonsuit and appealed to this court. : 
: R. M. Field and C. Gibson, for plaintiff in error. 1. 
The sale to Mrs Wohlien was for less than three-fourths of the 
appraised value and therefore void. The appraisement must 
be taken to have been exclusive of the rent due. 2. The con- 
firmation by the Probate Court could not render the sale valid. 
This is not the case of a mere irregularity in the proceedings. 
Tt is a case where there was an incapacity of the purchaser to 
take. 3. The debt to the city for the rent of 1845 was, in 
fact, paid by the estate. 4. The report of sale was approved 
at the same, and not at the nezé term, as prescribed by stat- 
ute. 5. There was no deed executed to the administratrix, and 
the law makes the deed operative to convey the title. 

T. Polk and W.J. Romyn, for defendant in error. 1. 
The administration sale and the approval thereof by the Pro- 
bate Court passed all the interest of the intestate, D. W. 


























OCTOBER TERM, 1853. 568 


Wohlien v. Speck. 








Wohlien, in the lot. Any irregularity cannot be taken advan- 
tage of in a collateral proceeding. 12 Wend. 533. 4 Wend. 
436. 8 Metcalf, 361. 2 Rawle, 287. 2 Penn. 521. 8 Ver- 
mont, 868. 1 Harr. (Del.) Rep. 477. 11 Serg. & Raw. 
422. 10 Pet. 478. 2 How. 319. 2 Pet. 169. Frye v. 
Kimball, 16 Mo. Rep. 21. 2. The administratrix did not 
purchase for less than three-fourths of the appraised value. 
The appraisement was made upon the supposition that no rent 
was due, and the rent due is to be taken as a part of the pur- 
chase money. 8. The deed from the city to Mrs. Wohlien 
passed a full title. 


Scort, Judge, delivered the opinion of the court. 


1. The city of St. Louis, under the authority of an act of 
the general assembly approved 18th March, 1835, conveyed the 
land in dispute to the ancestor of the plaintiff forever, he pay- 
ing therefor semi-annually a sum equal to one half of five per 
cent. on the purchase money, which was $91035. This sale 
divested the city of all title. So long as the terms of the sale 
were complied with, she could, in no way, affect the title thus 
conveyed. When Wobhlien, the ancestor, died, his title descend- 
ed to his heir, the plaintiff. Admitting that the proceedings of 
the administratrix, preparatory to the sale, were regular, yet, 
as there was no deed made as it is conceded, no title passed by 
the sale. The statute requires a deed to be made to the pur- 
chaser, and declares that such deed shall convey to him all 
right, title and interest which the deceased had to such real es- 
tate, at the time of his death, discharged of all liability for his 
debts. The title then remaining in the heir, the city had no 
authority to convey the land away to any one else. The deed 
from the city to Mrs. Wohlien was purely void and passed 
nothing. She not having the first title conveyed by the city, 
had no authority to affect it in any wise. The conveyance be- 
tween her and the city being void, the plaintiff holds the land 
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under the original deed from the city, and subject to all its 
stipulations and conditions. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





fi 


WaLker, Plaintiff in Error, vs. Mauro, Defendant in Error. 


1. An averment that a party “used and occupied premises with the permis- 
sion of the owner, thereby becoming his tenant,” is a sufficient averment 
of indebtedness. 

2. An order drawn on the whole of a debt is an equitable assignment of it, 
and under the new practice, the party in whose favor the order is drawn 
may sue for the debt in his own name. 


Error to St. Louis Law Commissioner’s Court. 


L. K. Kinsey, for plaintiff in error. 1. Neither an agree- 
ment to pay rent, nor an express contract with the tenant, nor 
reservation of rent need be alleged or proved; an understand- 
ing will be implied, and an agreement to pay what the premises 
are fairly worth understood, wherever a permissive holding is 
established. Taylor on Landlord and Tenant, 294, 295. 
O’ Fallon, adm’r, v. Boismenue, 3 Mo. Rep. 286. 2. In 
cases where an order is drawn for the whole of a particular fund, 
it amounts to an equitable assignment of that fund, and after 
notice to the drawee, it binds the fund in his hands. Bayley 
on Bills, 36, 37, Mand:ville v. Welch, 5 Wheat. 277. 

P. C. Mauro, in proper person. 1. The petition does not 
show that the defendant was indebted to Scofield & Ferris. It 
merely states that he used and occupied the American Hotel for 
fifteen days with their permission. No express contract to pay 
rent is alleged, nor are any facts stated, from which a contract 
could be implied. For aught that appears, he may have occu- 
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pied as their agent or at their solicitation. 2. No assignment 
to the plaintiff is shown. An unaccepted order is no assign- 
ment. 


GamBLE, Judge, delivered the opinion of the court. 


The petition in this case states the fact that Scofield & Fer- 
ris were indebted to the plaintiff, and with sufficient distinctness 
alleges that Mauro, by being the tenant of 8. & F. became in- 
debted to them in the sum of $150 for rent. It next states, 
that S. & F. assigned to plaintiff the debt of the defendant 
on account of the rent due to them, and that such assignment is 
evidenced by an order drawn by S. & F. on the defendant 
for the whole amount due, which order the defendant refused 
to pay. The petition was demurred to and the demurrer sus- 
tained. 

1. The allegation of Mauro’s indebtedness to Scofield & Fer- 
ris is, that Mauro, with their permission, entered into and took 
possession of a building (which had been leased to Scofield & 
Ferris ) and used and occupied the same for the period of fif- 
teen days, thereby becoming the tenant of S. & F. and indebt- 
ed to them for the use and occupation thereof, in such sum as 
the same was worth, which is averred to be the sum of one 
hundred and fifty dollars. It is not seen that this allegation 
of indebtedness would not be sufficient, if Scofield & Ferris had 
sued the defendant for the value of the occupation of the prem- 
ises occupied by him with their permission and as their tenant, 
and if it would be sufficient in a suit by them, it is sufficient in 
- @ suit by their assignee, and in this action the defendant has 
all the defences he would have against Scofield & Ferris, aris- 
ing before notice of the assignment. 

2. The effect of our new code of practice, in abolishing the 
distinction between law and equity, is to allow the assignee of 
a chose in action to bring suit in his own name, in cases where, { 
by the common law, no assignment would be recognized. In 
this respect, the rules of equity are to prevail, and the assignee 
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may sue in his own name. How far the statute which directs 
the mode of assigning bonds and notes is affected by this 
change in our mode of proceeding, we will not now say. 

In the present case, as the assignee of the debt due from the 
defendant to Scofield & Ferris may sue in his own name, (2 
Story’s Eq. §1057; Dobyns v. McGovern, 15 Mo. 662; 
Ez parte South, 3 Swanst. 393; Lett v. Morrison, 4 Sim. 
607) it only remains to consider whether such an assignment 
is stated in the petition. Itis stated that they assigned the 
debt to the plaintiff, and that the assignment is evidenced by an 
order for the amount on the defendant. This is a sufficient 
assignment of the fund in equity. Lett v. Morrison. Ex 
parte South. Mandeville v. Welch, 5 Wheat. 277. At law 
no action could be maintained by the assignee, unless the debtor 
assumed to pay the amount assigned, but in equity it is differ- 
ent. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded. 


Mason, Plaintiff in Error, vs. Worrner & Scuierer, Defend- 
ants in Error. 


1. The act of February 23, 1853, establishing the St. Louis land court, and 
giving it exclusive jurisdiction in certain cases, did not oust the jurisdiction 
of the other courts in such cases, until the land court was organized by the 
election of a judge and clerk. 


Error to St. Louis Court of Common Pleas. 


J. E. Munford, for plaintiff in error. The act establishing 
the St. Louis Land Court did not take away the jurisdiction of 
the Court of Common Pleas and Circuit Court, in cases affect- 
ing real estate, until the Land Court was organized by the elec- 
tion of judge and clerk. If this is not the true construction 
of the act, then there was a period of about seven months when 
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all remedy of any nature in regard to real estate in St. Louis 
county was abolished; the liens of judgments and mechan- 
ics’ liens were abolished, and the statute of limitations sus- 
pended during this period... The language of a law will, if 
possible, be so construed as to prevent a failure of justice, and 
courts will never impute to the legislature a design to enact an 
absurd or contradictory law. 7 Mass. 524. 1 Pick. 250. 1 
Green’s (N. J.) Rep. 242. 3 Cow. 95. When the first sec- 
tion of the act says that a court of record is hereby establish- 
ed, it means when the judge and clerk are elected and qualified, 
and a record is kept. of the proceedings of the court. And 
when it is said that said court shall have exclusive jurisdiction 
of all suits of a certain class hereafter to be brought, and that 
all mechanics’ liens shall hereafter be filed in the office of the 
clerk of said court, it is meant after the court is organized, and 
after a clerk is elected. The intention of a law is to prevail 
even against the letter. 1 Bay’s (S. C.) Rep. 98. 1 Harp. 
(S. C.) Rep. 102. 17 Vermont, 179. If, however, the 
legislature intended to suspend all remedy for the recovery of 
real estate in St. Louis county, from the passage of the act 
until the Land Court was organized, then the act is unconstitu- 
tional. Art. 13, sec. 7, of constitution. 

Simmons and Colman, for defendants inerror. 1. The act 
establishing the Land Court took effect.from its passage, and 
divested the Court of Common Pleas of its jurisdiction in cases 
thereafter arising involving the title to real estate. 2. The 
constitutional argument could only apply to the Circuit Court, 
which is established by the constitution. The Court of Com- 
mon Pleas is a statutory court, and the power which confers 
jurisdiction may take it away. 


GAMBLE, Judge, delivered the opinion of the court. 
The act establishing the St. Louis Land Court was approved 


February 23d, 1853. Its last clause declares ‘‘ this act to 
take effect from its passage.”? The first section is in these 
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words: ‘ A court of record to be called the St. Louis Land 
Court is hereby established within and for the county of St. 
Louis.”? The second section gives to the court ‘‘ original and 
exclusive jurisdiction in all actions to be brought hereufter at 
law or equity,” in a great variety of cases stated in the section, 
comprehending all actions for the possession of land, and nearly 
all proceedings by which the title or possession of land can be 
affected. It is provided in the fifth section, that there shall be 
a judge of the court, whose qualification, election and compen- 
sation are prcvided for, and the terms of the court are, by that 
section, fixed for the first Mundays in March and October. 
Section 12 provides for the qualification and powers of the 
clerk of the court, and section 13 declares that ‘‘ the first elec- 
tion for a judge and clerk of said court shall be held on the first 
of August next, agd the governor shall issue his writ of elec- 
tion accordingly.”? The subsequent sections provide for the 
filing of abstracts of the judgments of other courts with the 
clerk of the Land Court, before the judgments shall become liens 
on real estate, and also for the filing of transcripts of the judg- 
ments of justices of the peace, in order to make them liens, 
and for the filing of mechanics’ liens arising under the acts 
giving them liens on buildings. 

The plaintiff brought the present action in the Court of Com- 
mon Pleas, after the passage of the act establishing the Land 
Court, for the purpose of recovering the possession of a tract 
of land. ‘he defendant demurred, because of want of juris- 
diction in the court to entertain the cause. The demurrer was 
sustained, and the case is brought here by writ of error. 

1. It is evident that the questions involved in this case affect 
many important interests of the people of St. Louis. Between 
the approval of the act and the organization of the court by the 
election of the officers, there intervened a period of some six 
months, in which there were probably not only many actions 
and proceedings affecting the title to real estate commenced 
in other courts, but many judgments were rendered in such 
courts and many transcripts from justices, and liens by mech- 
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anics were filed, by which the title to real estate was anderstood 
to be incumbered ; and a construction is now to be given which 
is to affect all such proceedings. 

The question in this case is, whether the jurisdiction of the 
other courts, in causes which were previously within their cog- 
nizance, is, by the passage of this act, and before the organiza- 
tion of the Land Court, by the election of the necessary officers, 
entirely taken away ? 

It is to be observed, that the jurisdiction of the other courts 
is not affected by this act in any other manner than by the grant 
of exclusive jurisdiction to the Land Court. It is not said 
that the other courts shall not exercise jurisdiction in the classes 
of cases mentioned in the second section. It is by the grant 
of exclusive jurisdiction to the Land Court that theirs is cut off. 
Now it is obviously the design of the general assembly that 
jurisdiction of such causes shall continue to be entertained, and 
justice in them administered by some court. It would be im- 
proper to impute to the leyislature, sitting under a constitution 
that declares, ‘‘ that courts of justice ought to be open to every 
person, and certain remedy afforded for every injury to person, 
property or character, and that right and justice ought to be 
administered without sale, denial or delay,’’ the design to sus- 
pend the administration of justice in several of the most im- 
portant classes of cases that are brought in our courts. As it 
is impossible to imagine that such purpose was really enter- 
tained, it is not proper that the act shall have that effect, if 
any legitimate construction of its language will avoid such re- 
sult. When, then, it is seen that the jurisdiction of the exist- 
ing courts is only destroyed by the actual investiture of an- 
other tribunal with that jurisdiction, the question arises, when 
is such exclusive jurisdiction vested in the Land Court? It ap- 
pears to be an answer consistent with reason and analogy, that it 
is vested only when there is such organization of the tribunal 
under the law, as renders the exercise of the jurisdiction prac- 
ticable. When an estate or power is granted by words of pre- 
sent grant, we expect, in ordinary cases, to find a grantee 
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capable of holding the estate or exercising the power. The 
first section of the act establishes the court, but the expression 
employed does not, by any power in itself, cause the court 
then to exist. The word ‘‘ court,’ with reference to a judicial 
tribunal, is used in different senses. Lord Coke says, a court 
is a place where justice is judicially administered. Coke’s Lit. 
58a. Another definition is, ‘‘a tribunal established for the 
public administration of justice, and composed of one or more 
judges, who sit for that purpose at fixed times and places, at- 
tended by proper officers.” There is no definition given by any 
author, which recognizes the existence of a court distinct from 
the officers who are charged with the duty of administering the 
law. The Land Court had not, and could not have had exist- 
ence while there were no officers having any duties to perform 
in relation to its jurisdiction. If we were to suppose the act 
repealed before the election.of the officers, it would be difficult 
to conceive of a court as having existed under its provision, or 
possessing jurisdiction under the law. We think then that the 
language of the act conferring exclusive jurisdiction upon the 
Land Court, although speaking in the present tense, is necessa- 
rily to operate only in the future, when a court is organized 
capable of executing its functions, and that consequently, the 
exclusion of other courts from the exercise of jurisdiction over 
the same cases, is only effected by the actual existence of an 
organized land court. In this view of the case, as this action 
was commenced in May, 1853,’after the passage of the act, and 
before the election of the judge and clerk of the Land Court, the 
jurisdiction.of the Common Pleas was not ousted by the act it- 
self, and the demurrer was improperly sustained. 

Questions under the same act may arise as to the liens which, 
by different clauses of this act, are made to depend on their being 
filed in the Land Court, and we use those parts of the act as 
illustrating the position we maintain in regard to jurisdiction. 
It is evident that the act contemplates the continuance of the 
different provisions of law by which liens are created, and, for 
the purpose of convenience, provides that the evidence of such 
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incumbrances shall be brought together in the office of the Land 
Court. During the interval between the passage of the act and 
the election of the officers, the different courts of the county 
were in session, rendering judgments; justices of the peace 
were also engaged in giving judgments which were capable of 
being made liens upon real estate and enforced by execution, 
and mechanics were engaged in erecting buildings, which were 
subject to liens for the labor and materials employed in their 
erection. This latter class of liens were allowed but a short 
period for the claimants to file them in the proper office. All 
judgments and mechanics’ liens were, by this act, to be filed in 
the office of this new court, in order to be liens on the real es- 
tate of the debtor. Now it is inconceivable that the general 
assembly should have designed to prevent judgments from being 
liens until filed in the office of the Land Court, when there could 
be no such office for six months after the passage of the act. 
In order to give a reasonable construction to the language of 
the act, it is necessary to restrict these requirements of the act 
to the filing of such judgments and liens as were rendered or 
filed after there existed an officer with whom they could be 
filed. The whole of the difficulty arises from the clause in the 
statute which gives it effect from its passage. Now grant that 
it is to have effect from its passage, yet such provisions in the 
body of the act as necessarily apply to things in the future, 
must apply to such things when they come into existence. 

For instance, it is declared that there shall be two terms 
of the court held at the city of St. Louis, on the first Mon- 
days in March and October. Now, although the act was 
passed on the 23d of February and took effect from its pas- 
' sage, it is clear that no term was to be held in the month of 
March next succeeding the approval of the act, because there 
could be no court to hold any term at that time. There was to 
be a court in the future and when the court was organized, it 
would hold terms in March and October. 

The word ‘* hereafter”? is used in several sections and con- 
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tributes to increase the difficulty in construing the act. The 
second section confers the exclusive jurisdiction in all actions 
to be brought hereafter at law or equity, founded, &. The 
sixteenth section enacts, ‘‘ that all liens of mechanics, builders 
or artizans shall hereafter be filed in the office of the clerk 
of the Land Court. This word in an act would ordinarily be 
understood as applying to the time immediately subsequent to 
the taking effect of the act, but its signification or application 
may be controlled by the context. That the section cannot 
apply to a lien required to be filed immediately after the act 
took effect, and before there was any office of the the clerk of 
the Land Court, is evident, although the word ‘‘ hereafter’’ is 
used. The act is designed to be one of perpetual duration, 
and its terms are used, not with reference to the moment of 
time when the act takes effect, but providing for a new court 
to aid in administering the law, it looks to the jurisdiction 
which, in the future, this court, when organized, shall exercise, 
and in reference to that whole future, it designs to provide 
that ‘‘ hereafter,”’ that is, after the act has had its effect in or- 
ganizing a new court, such court shall possess the powers and 
functions detailed in the act. 

There are certain parts of the act that of course must go 
into effect before the organization of the court, for they were 
necessary to its organization. The provisions for a writ 
of election to be issued by the governor, and for holding the 
election itself must, of course, go into effect at some time 
previous to the time of the election, and no doubt this necessity 
occasioned the oversight in making the whole act take effect 
from its passage, instead of giving effect to different sections 
at different times. Upon the whole, however, we are satisfied: 
that the proper construction of the act requires the different 
sections relating to jurisdiction and to filing judgments and 
liens, to commence their operation only when the new court was 
so provided with officers as to render the exercise of the juris- 
diction, and the filing of judgments and liens practicable, and 
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that, in the mean time, the jurisdiction and powers of the other 
courts remained unaffected. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded. 





Tuomas, Respondent, vs. Mier, Appellant. 


1. A certificate of acknowledgment of a married woman, which states that 
“she acknowledged and declared that she was well acquainted with the 
contents of the deed,’ is sufficient, although it does not state that the con- 
tents were made known to her by the officer. 

2. A certificate which states that “she acknowledged that she executed the 
deed freely,” but omits to state that she “relinquished her dower,” is in- 
sufficient to pass dower. 


Appeal from St. Louis Circuit Court. 


This was a petition filed by Margaret Thomas, for dower in 
certain land, of which her husband, in his life-time and during 
the marriage, had been seized. The defendant held under a 
conveyance executed by Martin Thomas, and his wife, the 
plaintiff, on the 14th of December, 1830, and acknowledged 
on the 28th of the same month. The certificate of acknowl-: 
edgment was as follows : 

State of Missouri, ‘ 

County of St. Louis, 

Be it remembered that, on this 28th day of December A. D. 
1830, personally appeared before me, the clerk of the Circuit 
Court for the county of St. Louis, the within named Martin 
Thomas and Margaret Thomas, his wife, both personally well 
known to me as the persons executing the within deed, and 
severally acknowledged the same to be their acts and deed, 
hands and seals, for the purpose therein mentioned: And the 
said Margaret, wife of the said Martin Thomas, being by me 
examined separately and apart from her husband, whether she 
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executed said deed freely and voluntarily, and without the com- 
pulsion or undue influence of her said husband, acknowledged 
and declared that she is well acquainted with the contents of 
said deed, and that she executed the same freely and volunta- 
rily, and without the compulsion or undue influence of her said 
husband. 

Given under my hand and seal of office, at St. Louis, the 

day and date above written. 

[t. 8.] ARCHIBALD GAMBLE, Clerk. 

On the trial, the defendant offered to prove by Archibald 
Gamble, that, according to his recollection and belief, the 
plaintiff relinquished her dower, when she came before him to 
acknowledge the deed, and that the certificate was in the form 
adopted by him where dower was intended to be conveyed. 
This evidence was excluded, and the court held that the deed 
was no bar to the plaintiff’s claim. The defendant appealed. 

T. Polk, for appellant. By the 11th section of the act of 
1825, concerning conveyances, a married woman may release 
her dower by joining with her husband in a deed, and appear-. 
ing and acknowledging the same before the proper officer. By 
these acts, the release of dower is consummated. The further 
provisions merely point out the duties of the officer. No cer- 
tificate therefore is necessary to make the deed effectual to pass 
dower. It may be said that the latter part of the 11th section 
makes the certificate necessary. To this it may be replied that, 
if it makes any thing further necessary, it is the recording of 
the deed and certificate ; but it would hardly be claimed that 
such recording is necessary to bar the plaintiff of her dower. 
This view is confirmed by the act concerning dower, (R. C. 
1825,) where it is said that the wife cannot have dower in 
lands, to which she may have relinquished her right of dower 
by deed duly executed and acknowledged ; it does not say 
certified or recorded. The act of 1835, §21, first made it 
necessary that the deed should be certified, as well as acknowl- 
edged. If, then, it is true in this case, as it is, that the wife 
joined her husband in the deed, and then appeared with him before 
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the clerk of the Circuit Court and acknowledged it, her dower 
is barred. Admitting, however, that a certificate is necessary, 
the one in the present caseis sufficient. The first defect point- 
ed out is, that it does not allege, in so many words, that the 
officer ‘‘ acquainted the wife with the contents of the deed.” 
Now the object of this provision of the statute was, to prevent 
the wife from being imposed upon—to prevent her from ex- 
ecuting the deed without Anowing its object and effect. How 
she derived this knowledge was a matter of no consequence. 
It would be useless for the officer to make her acqainted when 
she was already acquainted, and, besides, it would be impossi- 
ble, for, when a person once knows a fact, he cannot after- 
wards be made acquainted with it. Again, suppose the officer 
attempts to make the wife acquainted, how can he know that 
he is successful except from the wife herself. If he attempts 
to explain it to her, he can only know from her whether she 
understands it or not; so that it comes back to her own ac- 
knowledgment at last, and this we have here. On this point, 
the following authorities are cited : 5 Binney, 296. 6 Binney, 
435. 6 Biackf. 475. 3 Dana, 111. 8 B. Monroe, 180. 5 
ib. 481. 4 Leigh (Va.) 224. 1 Iredell, (N. C.) 313. 13 
Ohio, 116. 8 Ala. Rep. 357. 6 Wright (Ohio) 208. 3 
Ohio Rep. 152. 16 Ohio, 599. Ib. 639. The next objec- 
tion to this certificate is, that it does not state that the wife re- 
linquished her dower in the property mentioned in the deed. 
Now, the statute does not require that the certificate of the offi- 
cer shall state that the wife relinquished her dower, although it 
does require that she shall so state to the officer. The words 
‘¢ as aforesaid,’ at the end of the clause prescribing what the 
certificate shall state, are confined to the verb ‘‘ acknowledg- 
ed’? which they immediately follow, and do not apply to the 
verb ‘‘ examined,”’ from which they are separated by a comma. 
But if they did thus apply, they only indicate the manner of 
the examination, and not the subject matter of it. The man- 
ner of examining the wife is, ‘‘ separate and apart from her 
husband.”? The acknowledgment of the execution of the deed, 
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and the relinquishment of dower are two distinct acts, as the 
clause to which the words ‘‘as aforesaid’ refer shows. If it had 
been intended that the certificate should state that the wife re- 
linquished her dower, it would have been so stated, as is done 
in the acts of 1835 and 1845. Upon the second objection to 
this certificate, the following authorities are cited: 6 Blackf. 
475. 16 Ohio, 191. Merander v. Merry, 9 Mo. Rep. 13 
Smedes & M. 378. 1 Strobhart, (S. C.) 552. 3 McLean, 
245. 4 Halst. 225. 

B. B. Dayton, for respondent. The plaintiffs dower was 
not barred by her acknowledgment of the deed. We are to 
look to the certificate alone to ascertain what was done and 
said, and parol evidence is not admissible to vary its effect. 
(9 Serg. & Raw. 268. 1 Peters, 328. 5 Harris & McHenry, 
321. 3 Conn. 406. 5 J. J. Marsh. 185. 6 ib. 582. 12 
Ohio, 364. Jefferson’s Rep. 62. 83 Wheat. 457. 6 Ham- 
mond, 353.) The certificate is defective, in not stating that 
the officer made the wife acquainted with the contents of the 
deed. The provision of the statute was framed, partially at 
least, in reference to the possibility of a husband attempting to 
deceive his wife as to the contents of a deed. It might convey 
one piece of property, and he might tell her that it conveyed 
another, and she might believe his representation, and say to the 
officer that she knew its contents. To guard against this, the 
officer was required to make her acquainted with the contents. 
(1 Binney, 470. 4 Serg. & Raw. 272. 6 Serg & Raw. 49. 
Ib. 143. 9 ib. 268. 14 ib. 84. 15 ib. 84. 1 Mich. 380. 
2 Cushing, 264.) The certificate is also fatally defective in 
being entirely silent upon the whole subject of dower. R. C. 
1825, p. 219, §11. The examination and acknowledgment in 
respect to dower, are essential to be done, and it would be 
strange if no evidence of their having been done is required. 
The certificate in this case would be strictly true, if Mrs. 
Thomas had said to the officer that she did no# relinquish her 
dower at all, or that she relinquished it under compulsion of 
her husband. The words ‘‘ acknowledged such deed as afore- 





























OCTOBER TERM, 1853. 





Thomas v. Meier. . 





said,” at the end of the clause prescribing what the certificate 
shall state, are not satisfied by the statement that she acknowl- 
edged that she executed the deed, but mean and require some- 
thing more. She could only ‘‘ acknowledge such deed as 
aforesaid” by acknowledging both that she executed it and 
relinquished her dower, &c., freely, &c. 


GAMBLE, Judge, delivered the opinion of the court. 


The act concerning dower, in the revised code of 1825, pro- 
vides that ‘‘ every widow of every person who shall hereafter 
die, shall be endowed in the real estate lying and being in this 
state, whereof her husband or any other person to his use was 
seized of an estate of inheritance, in law or equity, during the 
coverture, to which she shall not have relinquished her right of 
dower by deed, duly executed and acknowledged in the manner 
which is or may be prescribed by law.”? The acts upon the 
same subject in the codes of 1835 and 1845, use this language : 
‘¢Every widow shall be endowed of the third part of all the 
lands whereof the husband or any other person to his use was 
seized of an estate of inheritance, at any time during the mar- 
riage, to which she shall not have relinquished her right of 
dower in the manner prescribed by law, to hold and enjoy 
during her natural life.” 

The conveyance from the plaintiff and her husband, on which 
this controversy arises, was executed and acknowledged in 
December, 1830. The act concerning conveyances, in the 
code of 1825, in the 11th section, provides: ‘*‘ that it shall and 
may be lawful for any married woman to release her right of 
dower in any lands and tenements whereof her husband may be 
seized by any legal or equitable title during coverture, by join- 
ing such husband in the deed or conveyance, for the convey- 
ance of such lands and tenements, and appearing and acknowl- 
edging the same before,” &c. The court or officer being satis- 
fied of the identity of the woman, is required ‘‘ to acquaint such 
woman with the contents of the deed or conveyance, and shall 
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examine her separate and apart from her husband, whether she 
executed the same and relinquishes her dower to the lands and 
tenements therein mentioned, voluntarily, freely and without 
compulsion or undue influence of her said husband ; and if she 
acknowledges that she executed the same and relinquishes her 
dower in the lands, &c., therein mentioned, voluntarily and 
freely, without compulsion or undue influence of her husband, 
such court or officer shall grant a certificate, to be endorsed or 
annexed to such deed, stating that such woman is personally 
known, &c., and that she was made acquainted with the con- 
tents of the deed, and was examined, and acknowledged such 
deed as aforesaid.”” The certificate of acknowledgment on the 
deed, in the present case, states that Thomas and his wife (the 
present plaintiff) were well known to the officer, &c., and ac- 
knowledged the instrument to be their act, and each of their 
acts and deed, hands and seals, for the purposes therein men- 
tioned ; ‘‘ and the said Margaret Thomas being by me examin- 


ed separately and apart from her said husband, whether she 
executed the said deed freely and voluntarily, and without com- 
pulsion or undue influence of her said husband, acknowledged 
and declared that she is well acquainted with the contents of 
said deed, and that she executed the same freely, and volunta- 


rily, and without the compulsion or undue influence of her said 
husband.” 


1. Two objections are taken to this acknowledgment : 1. That 
it does not appear that the officer acquainted the woman (the 
plaintiff) with the contents of the deed. 2. That the certificate 
does not show that she relinquished her dower in the premises. 
The first objection will not be considered in this case, but will 
be dismissed with the remark that, when a married woman, on 
examination apart from her husband, declares that she is well 
acquainted with the contents of the deed, the case ought to be 
considered as entirely unlike one in which the certificate is 
silent about her acquaintance with the contents of the deed. 
The certificate should receive the most liberal construction in 
favor of supporting the conveyance. 
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2. The second objection is one which, in my judgment, is 
well taken. The act requires that, upon the privy examination, 
the officer taking the acknowledgment shall examine her ‘‘wheth- 
er she executed the deed and relinquishes her dower freely,’ 
&c., and next it provides that if she acknowleges that she ex- 
ecuted the same and relinquishes her dower in the lands, &c., 
the court or officer shall grant a certificate stating that the 
woman was examined and acknowledged such deed as afore- 
said.” . 

The certificate is*to contain the examination and acknowledg- 
ment required in the previous part of the section. The exam- 
ination embraces the points of her execution of the deed, which 
is a past fact, and whether she relinquishes her dower, which 
is then about to take place. This is the examination to be 
stated. The acknowledgment is to be made by the woman on 
the points upon which she has been examined. If she acknow- 
ledges that she executed the deed and relinquishes her dower 
freely, &c., the certificate is to be given, which is to state the 
acknowledgment aforesaid. It seems very plainly to be the 
meaning of the act, that the examination and the acknowledg- 
ment both comprehend the question, whether she relinquishes 
her dower; and that the certificate which is to state the exam- 
ination and acknowledgment as aforesaid, should state that 
she was examined as to the question whether she relinquishes 
her dower, and that she acknowledges that she relinquishes her 
dower. In an opinion which I prepared in the case of Chau- 
vin v. Wagner, this question was examined and as fully dis- 
cussed as was thought necessary, as an illustration of the point 
involved in that case. In my opinion, the judgment of the 
Circuit Court should be affirmed. 


Ry.anp, Judge. I concur in the affirmance of this judgment. 


Scott, Judge, dissents, and refers to his opinion in the case 
of Chauvin v. Wagner, anté, 531. 
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TANNER, Defendant in Error, vs. Stine, Plaintiff in Error. 


1. Under the 38th and 45th sections of the act of 1835, concerning “ execu- 
tions,?? a sheriff’s deed which recited that the land was exposed to sale”? at 











the court house door, in the city of St. Louis, during the term of the 
court of , for the year eighteen hundred and forty ——, was 
held void. 


Error to St. Louts Court of Common Pleas. 


This was a civil action commenced by Edwin Tanner against 
Emily Stine, in 1850, the object of which was to obtain the 
legal title to a lot in the common fields of Carondelet, contain- 
ing one and a half arpens in front by forty arpens in depth. 

The plaintiff claimed unber a deed from William Chambers, 
who purchased the land at a sheriff’s sale, under an execution 
against Jacob R. Stine, and received a sheriff’s deed therefor 
dated November 1, 1848. This deed, after reciting the judg- 
ment, execution, levy and advertisement, contains the follow- 
ing recital: ‘by virtue of which said execution and adver- 
tisement, I did, on the 19th day of April, in the year of our 
Lord eighteen hundred and forty-three, between the hours of 
nine in the forenoon and five in the afternoon of that day, 
agreeably to said advertisement, at the court house door, in the 
city of St. Louis, during the term of the court 
of , for the year eighteen hundred and forty , @X- 
pose to sale at public auction, for ready money, all the right, 
title, claim, interest, estate and property of the said Jacob R. 
Stine, of, in and to the above described real estate,” &c., 
‘¢ and William Chambers being the highest and best bidder,”* 
&c. The judgment, upon which the execution under which 
Chambers purchased issued, was rendered on the 19th of Au- 
gust, 1842, and was for a debt which accrued in 1839. 

The defendant claimed the land under a deed from James V. 
Prather, to whom her husband, Jacob R. Stine, conveyed the - 
same by deed dated November 28, 1839. The plaintiff attack- 
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ed these deeds as without consideration and fraudulent. The 
court below submitted the case to the jury upon the question 
of fraud, and refused to instruct that the sherifi’s deed passed 
no title by reason of its non-conformity to the requirements 
of the statute. There was a verdict for the plaintiff, and the 
defendant sued out a writ of error. 

E. & B. Bates, for plaintiff in error. There is a fatal de- 
fect in the sheriff’s deed to Chambers. The sheriff’s power to 
sell is a mere legal power that must be exactly followed. Al- 
though it be true that, under the statute, certain required facts, 
preliminary to the sale, are presumed to exist from recital in the 
sheriff’s deed, yet it required the power of the statute to make 
itso. But the sheriff’s deed itself is not within the healing 
power of the statute. It must speak for itself, and no presump- 
tions or intendments can be made in its favor. Its office is, to 
effect a forcible, legal transfer of the title, without the act or 
consent of the owner, and therefore, it must be strictly legal or 
it cannot convey @ legal title. 9 Mo. Rep. 878. 14 Mass. 
Rep. 29. 15 Pick. 28. The act of the court in giving judg- 
ment, and the acts of the officers preliminary to the sale are 
beyond the control of the purchaser, and therefore errors in 
them shall not injuriously affect him; but he is a party to the 
deed, may refuse to receive a bad one, and may compel the 
sheriff to make him a good one, when he has complied with the 
terms of the sale on his part. R. C. 1885, §38, 45. 

F. A. Dick and F. P. Blair, jr., for defendant in error. 
The sheriffs deed to Chambers is valid as a conveyance of the 
land. The objection urged against this deed is, that the blanks 
for the term of the court at which the sale was made and for 
the year at which such term was held, are left unfilled. The 
date of the execution, acknowledgment and recording of the 
deed is given, and also the time of sale, stating the day and 
between what hours of the day the sale took place; so that 
there is no uncertainty as to when the sale was made, upon the 
face of the deed. Now, by referring to sections 38 and 45 of 
the act of 1835, concerning ‘‘ executions,”? under which this 
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deed was made, it appears that the law does not require the 
deed to state that the property was sold during the term of the 
Circuit Court. But even if the deed was required to recite that 
the sale took place during the term, yet the omission of it, or 
@ mis-recital as to this, would not invalidate the deed. Aizd/v. 
Streeter, 5 Cow. 529. Witherell v. Jones, 9 Cow. 182. 
Walker v. Carson, 16 Mo. Rep. Landes v. Perkins, 12 
Mo. Rep. 238. Reed v. Austin, 9 Mo. Rep. 731. rm- 
strong v. McCoy, 8 Hammond (Ohio) Rep. 128. Perkins 
v. Dibble, 10 Ohio, 483. Cherry v. Woolard, 1 Iredell (N. 
C.) 488. Hattan v. Dew, 3 Murphy (N. C.) 260. Wilk- 
ins v. Rue, 4 Blackf. 263. 


Scott, Judge, delivered the opinion of the court. 


1. This cause will turn upon the sheriffs deed executed to 
Chambers, under whom Tanner, the plaintiff below, claims. 


A great deal was said in the argument and many cases were 
cited, to show the length that this and other courts have gone in 
support of sales made under judicial process. But the precise 
point involved in this litigation, we are not aware has ever been 
decided by this tribunal. The deed of the sheriff to Cham- 
bers recites that, agreeably to an advertisement accompanying 
the deed, at the court house door in the city of St. Lonis, 
during the term of the court of , for the 
year eighteen hundred and forty , he exposed to sale, &c. 

The 38th section of the act concerning executions (R. C. . 
1835) enacts, that when real estate shall be taken in execution, 
it shall be duty of the officer to expose the same to sale at the 
court house door, on some day during the term of the Circuit 
Court for the county where the same is situated, having pre- 
viously given twenty days’ notice of the time and place of sale, 
&e. The 45th section of the same act makes it the duty of 
any officer who shall sell any real estate, to make to the pur- 
chaser a deed, to be paid for by the purchaser, reciting the 
names of the parties to the execution, the date when issued, the 
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date of the judgment and other particulars, as recited in the 
execution ; also a description of the property, the time, place 
and manner of sale, which recital shall be received as evidence 
of the facts therein stated.” 

When judicial proceedings have been assailed for irregularity, 
with a view to destroy titles acquired under them, the courts 
have all been liberal in intendments for their support. So like- 
wise great indulgence has been shown to the acts of officers in 
the sale of lands under judgments and decrees, when the party 
relying on those acts was not aware of the irregularity, and had 
no control of the officers in their performance. It will not be 
maintained, that the sale by the sheriff of real estate under a 
judgment is the execution of a statutory power, and that his 
authority must be strictly pursued, in order to render the sale 
valid. This is the principle applicable to the sale of collec- 
tors for the non-payment of taxes. But the authority of the 
sheriff, in sales of real estate, depends on the judgment and 
execution, and the compliance with certain acts which, for the 
protection of debtors, the law requires to be performed pre- 
vious to the sale. 

Cases, with respect to recitals in sheriffs? deeds, have been 
cited from the Ohio Reports. These are Armstrong v. Mc- 
Coy, 8 Ham., and Perkins v. Dibble, 10 Ohio, 483. In the 
first of these cases, the objection to the deed was, that it did 
not recite all the executions that issued upon the judgment, 
before the sale was effected. This objection was not maintain- 
ed. The court held that it was only necessary that the deed 
should show that the sheriff acted under the execution. It was 
observed that this question had beer frequently raised in New 
York, and it had been uniformly decided in favor of the sher- 
iff’s deed. In the last of the above cited cases, it was said 
that the law regulating judgments and executions, requires that 
_ the deed of conveyance to be made by the sheriff or other offi- 
cer, shalf recite the execution or the substance thereof, and the 
names of the parties, the kind of action, the amount and date 
of term of the rendition of each judgment, by virtue whereof 
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the lands and tenements were sold, &c. That the deed in the 
present case recites the execution and the names of the parties 
as therein stated, but in referring to the judgment, does not 
again recite their names, neither does it state the amount of the 
judgment, except as it appears upon the execution. It recites 
sufficient to show that the officer had authority to sell, and this 
we hold all to be necessary. The case of Armstrong v. Mc- 
Coy was cited in the support of the opinion. ‘This last case 
we have seen rests upon the authority of decisions in New 
York. Now this is a fair illustration of the danger of con- 
struing the statutes of one state by reference to principles in 
other states, founded on statutes with which we are unacquaint- 
ed. The cases in Ohio are founded on the principle that re- 
citals are no necessary part of a deed, and the books of New 
York are used in its support. The proposition may be correct 
as an abstract one. As to the materiality of recitals in a deed 
executed by a sheriff, we will recur to the subject hereafter. 
The 62d section of the 2d article of the act concerning execu- 
tions (N. Y. Rev. Laws) prescribes that after the expiration 
of fifteen months from the time of the sale of any real estate, 
if any of the premises shall remain unredeemed by the person 
entitled to redeeem the same, within one year from the time of 
such sale, then the officer making such sale shall complete the 
same, by executing a conveyance of the premises so remaining 
unredeemed ; which conveyance shall be valid and effectual to 
convey all the right, title and interest which was sold by the 
sheriff. So it appears that the New York statute is silent as 
to the recitals to be contained ina deed. Hence in the case of 
Martin v. Pratt, 10 John. 381, which is one of the cases re- 
lied on by the court of Ohio, it was held that, where there was 
a variance between the sum mentioned in the judgment roll of 
the total amount of damages, it was not material, the clause of 
in toto se attingunt, being only a clerical addition and no part 
of the judgment. The recital of the execution in a sheriff’s 
deed is not necessary, and a mistake or variance in the recital, 
is not material, and does not affect the validity of the deed, so 
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long as there was an existing and sufficient authority to the 
sheriff to warrant the sale. To the same purpose is the case 
of Jackson v. Streeter, 5 Cow. 530. The cases of Hattan 
v. Dew, 3 Mur. 260, and Cherry v. Woolard, 1 Iredell (N. 
C.) Rep., maintain that where a sheriff sells under a valid ex- 
ecution, it is no objection to the title of the purchaser, that in 
his deed of conveyance he misrecites the execution. It does not 
appear from these cases that there is any statute on the subject 
in that state, and as no allusion is made to it, we may infer that 
none exists. ‘The case of Wilkins v. Rue, 4 Blackf. 263, 
holds that a sheriff’s deed may be admissible in evidence, 
though it recites incorrectly the amount of the execution under 
which the sale was made ; a particular recital of the execution 
not being necessary to the validity of the sale. This case re- 
fers to Martin v. Pratt, 10 John., above recited, as an au- 
thority in support of it. Upon examination, it will be found 
that the statute of Indiana, on the subject of sheriff’s deeds, is 
silent as to the matter which shall be contained in them. It 
merely enacts that the sheriff shall execute a deed. The case 
of Sneed v. Reardon, 1 Mar. (Ky.) Rep. 217, maintains 
that, though a deed under a sheriff’s sale may not recite lite- 
rally the execution under which the sale was made, yet, if 
there was enough to ascertain the execution, the title will pass 
to the purchaser. In Kentucky, the statute requires that the 
deed of the sheriff shall recite the execution, purchase and con- 
sideration. Morehead and Brown’s Rev. Laws, 1463. So 
all these cases merely maintain that a mis-recital of an execu- 
tion in a sheriff’s deed will not avoid the conveyance, and most 
of them arose in states where the statutes were silent as to the 
form of the deed to be executed to the purchaser. 

The case of the President §& Selectmen of MNutchez v. 
Minor, 10 Sme. & Mar. 244, which is so frequently referred 
to, with a view to show the liberality in which courts indulge, in 
order to uphold titles acquired at sheriff’s sales, decides that a 
total omission of the sheriff to give the notice, or his giving it 
in a mode entirely different from that prescrihed by law, will 
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not affect the title of a bona fide purchaser of real estate un- 
der execution, who has no knowledge of the misconduct of the 
officer. 

The invalidity of the deed involved in this controversy may 
be maintained, without impugning the authority of any of the 
above cited cases. Upon an examination of the statute of 
Ohio above cited, it will be found that it requires the recitals 
of the judgments and executions and various matters of form 
which, in no wise, can affect the sale for good or for evil, so 
far as the debtor or purchaser is concerned. The interpreta- 
tion it has received is, that it is-directory, beyond what was ne- 
cessary to show that the sheriff had authority to act. Our 
statute goes further, and not only requires the recital of the au- 
thority to sell, but also of the performance of other acts which 
were necessary to make a valid sale. It requires that a sher- 
iff’s sale shall be made during the term of the Circuit Court. 
This was for an obviously wise purpose. The deed must recite 
the time, place and manner of sale, and the recital of these 
facts in the deed is made the evidence that the law has been 
complied with. It was contemplated that the deed, upon the 
face of it, should show that the sale had been made at such a 
time as the law supposed would produce the most beneficial 
result. The recital of the mere day of sale would not satisfy 
the law, without showing that the day was during the term of 
the Circuit Court. This has been the uniform practice in this 
state. Then, without undertaking to say what recitals are 
directory and what essential, we may safely declare that the 
recital of those of the enumerated facts, the non-performance of 
which would render the sale void, is necessary. 

If a sale was made at a time other than during the term of 
the circuit or other court required by law, there can be no ques- 
tion, that a purchaser taking a deed under such a sale, would 
not be permitted to recover the land intended to be conveyed by 
it. The sheriff, in making a a conveyance, is not disposing of 
his own property. He is selling the property of a debtor zn 
tnvitum for the benefit of the creditor. The sale is required 
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to be made under circumstances whick the law deems most ad- 
vantageous to all concerned. The deed is required to be made 
in such a way as must show that this has been done. The 
purchaser is bound to pay the expenses of the deed. He might 
have prepared it, or at least have rejected it, as not being in 
compliance with the law. His acceptance of it is his own vol- 
untary act—an act in the performance of which he had a right 
to control and direct the officer. ‘These considerations distin- 
guish this case from those in which a purchaser takes a title in 
good faith, on the reasonable presumption, that the law has 
been complied with by those entrusted with its execution, and 
over whose acts he has no control. Under such circumstan- 
ces, the purchaser will be protected, and to this extent have 
the cases gone which have been determined in this and other 
courts. 

We are sufficiently impressed with the importance of up- 
holding titles acquired at sheriff’s sales. A well grounded 
confidence in their validity will prevent sacrifices of property ; 
but considerations of this kind would always be urged with a 
better grace by those, who themselves have imparted a little 
confidence in such titles. Here is an estate said to be worth 
$30,000 sold for five dollars. Under such circumstances, a 
purchaser is scarcely warranted in claiming a liberal indulgence 
to the defects of his title paper. 

Judge Ryland concurring, the judgment will be reversed. 
Judge Gamble did not sit. 


Fisk, Appellant, vs. StzamBpoat Forest City, Respondent. 


1. The plaintiff, at Louisville, Kentucky, engaged passage on a steamboat for 
Cairo, Illinois. Before the boat arrived at Cairo, the plaintiff, with the con- 
sent of the officers of the boat, extended his passage to St. Louis, and paid 
his fare. Before he changed his destination his trunk was lost. Held, he 
had no lien upon the boat for his damages, under our act concerning “ boats 

and vessels.?? 
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Appeal from St. Louis Court of Common Pleas. 


Uriel Wright, Krum & Harding for appellant. The 
court below erred in sustaining the demurrer. 1. The plain- 
tiff’s petition stated that the defendant was a boat used in 
navigating the waters of this state, and this was admitted by 
the demurrer. 2. The contract was to be completed at St. 
Louis. Before the boat reached Cairo, the plaintiff, with the 
consent of the officers of the boat, extended his passage to St. 
Louis. This was not a new contract, but a modification of 
the original one. The contract having been changed before 
the boat reached Cairo, it makes no difference that the trunk 
was previously lost. There was no breach of the original con- 
tract until the boat reached Cairo, and before that time it was 
modified. 

T’. Polk and Hudson § Thomas, for respondent. The 
plaintiff’s petition states that the trunk was lost before the 
contract for transportation was extended to St. Louis. Thus 
the contract declared on was made in another state, was to be 
performed in another state, and the breach of it occurred in 
another state. In such case, there could be no recovery under 
our statute, against the boat as a defendant by name. TZ'wich- 
ell vy. Steamboat Missouri 12 Mo. Rep. 412. Woble vy. 
Steamboat St. Anthony, 12 Mo. 261. Steamboat Raritan 
v. Pollard, 10 Mo. 588. 16 Ohio, 91, 178. 


Scort, Judge, delivered the opinion of the court. 


This is an action for the breach of a contract for the trans- 
portation of a passenger and his family with their baggage. 
The action is against the boat, and the question arises upon a 
demurrer to the petition. 

The petition, after setting forth the contract to transport the 
plaintiff, his family and baggage, among which was a trunk 
containing a large sum of money, from Portland or Louisville, 
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in Kentucky, to Cairo, in Illinois, and his embarkation on the 
boat, and the commencement of her voyage from Portland to 
St. Louis (Cairo being an intermediate port ) avers, that after- 
wards, before the arrival of said boat at Cairo, plaintiff chang- 
ed his intention, and, with the consent of the said Shultz, then 
acting as clerk of said defendant, extended his said passage 
for himself and his family on said defendant from Louisville to 
said St. Louis, and paid his fare and passage money, viz: the 
sum of thirty-six dollars therefor ; that before plaintiff chang- 
ed his said intention, and while he still intended to leave at 
Cairo, while said trunk and contents were in the custody of 
defendant, said trunk was lost. The plaintiff further states, 
that the said defendant, on the termination of her said voy- 
age to St. Louis, neglected and failed to deliver said trunk 
to the said plaintiff. The court sustained a demurrer to this 
petition. 

1. This is an action against the boat itse]f, and the statute 
only subjects those boats that are used in navigating the waters 
of this state to liens, and suits for their enforcement, for enu- 
merated causes of action, among which is a demand or damages 
accruing from the non-performance or mal-performance of any 
contract touching the transportation of persons or property. 


In the construction of this statute it has been held, that it has 
no extra-territorial operation ; that boats are only subject to 


liens for causes of action arising in this state; that if the 
cause of action arises out of this state, though the boat may 
be found navigating the waters of this state, she is not sub- 
jected to a lien for it nor liable to a suit. MWVoble v. Steam- 
boat St. Anthony, 12 Mo. Rep. 262. So the question is, 
whether the contract, as stated in the petition, is a contract 
made in the state of Missouri, according to the principles of 
international law. 

The question is not, whether the plaintiff has any remedy, 
but whether he is entitled to the peculiar one-he has adopted. 
In order to this, the contract must have been made in this state, 
or if made abroad, the parties must have contemplated that it 
38—vOL. XVII. 
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should be performed here. This contract was made abroad, 
and the injury that gave rise to the action was done out of the 
limits of this state. How can the extended agreement be con- 
strued to cover an article of property which the case admits was 
lost at the time of the agreement? Can the principle on which 
we act in these cases be evaded by making another contract to 
be performed here, in relation to one that has been made and 
violated abroad? If the agreement affected the lost property 
at all, it could only operate to postpone the time of bringing the 
action. All the elements of a cause of action existed before 
the contract was extended, and we cannot say that, under the 
original contract, the cause of action was not complete. That 
the extension was before the arrival of the boat at Cairo, can 
make no difference. The trunk was lost. If the captain had 
thrown the trunk in the river, would no cause of action have 
arisen until the boat arrived at the port of destination? Ifa 
member of the pluintiff’s family had lost an arm by the gross 
misconduct of the officers of the boat, would not a right of ac- 
tion have arisen instantaneously? Will not the same princi- 
ple apply to the loss of the trunk? The law, in postponing 
the right of making a demand until the arrival at the port of 
delivery, contemplates that the property is in the power of the 
carrier and can be delivered. Where a demand would be un- 
availing, none is required. The law does not require a nuga- 
tory act to be done. | 

With the concurrence of the other judges, the judgment will 
be affirmed. 





SounarpD e¢ al., Appellants, vs. ALLEN, Respondent. 


1. A certificate of confirmation issued by recorder Conway, in 1834, of a 
claim included in Hunt’s list of confirmations under the act of 1824, is 
prima facie evidence of all the facts necessary to a confirmation by the act 
of 1812. 
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2. An official survey is prima facie evidence of the boundaries and location of 
the land confirmed. 

3. Where a map, which is referred to in a deed for the boundaries and loca- 
tion of the land confirmed, is lost, another map, which is proved to be one 
of three originals, is admissible in evidence. 


Appeal from St. Louis Court of Common Pleas. 


E. & B. Bates, for appellants. I. The title of the plain- 
tiffs is perfect, as against the government, and superior to 
all other titles, unless the right of the city to the commons be 
the better title. IL. The locality of the plaintiffs’ land is cer- 
tain, and their actual possession of it commenced in the year 
1800. ILI. The actual survey in the names of Gervais and 
Ortiz, (by which the defendant claims,) is wrongly located, 
being laid down on wrong courses, and being a good way north 
of the proper position. The survey as made is simply arbitrary; 
it refers to nothing antecedent to prove its propriety ; it is not 
pretended that itis made as it is, in order to conform to pos- 
session or improvement ; and it is a direct departure from the 
terms of the grant, so far as courses are concerned. By the 
terms of the grant the lines were to run ‘north and south” 
and ‘‘ east and west.” There was no occupancy under the 
grant, and there is no indicium of the courses of the lines but 
the terms of the grant, and they are perfectly plain. IV. The 
defendant showed no title under Gervais and Ortiz or either of 
them. The grants or concessions to Gervais and to Cambas 
and Ortiz contain the express condition to be void, if the land 
be not established in a year and a day. The land never was. 
established or occupied, and the grants became void by their- 
terms before the beginning of Soulard’s title in 1798. Be-. 
sides, if the grants had not become void by failure of the con- 
ditions, they were barred by negligence, in not being presented 
for confirmation. Les Bois v. Bramell, 4 Howard, 258-9. 
The certificate issued by recorder Conway, dated April 12, 
1834, is simply void, he having no power to issue it. Gama- 
che vy. Piquignot, 17 Mo. Rep. If, however, he had power 
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to certify at all, this certificate is wrong. He does not certify 
that the requisite facts were proved, nor that any claim was 
made before him or his predecessor. The certificate is double, 
and thus against the statute; it divides the tract of Cambas 
and Ortiz into two parts, and arbitrarily unites one of them 
with the tract of Gervais. Again, no certificate of confirma- 
tion could have been issued lawfully either by Mr. Conway or 
his predecessor, because the lands certified are not ots. The 
question what is a lot is for the court, as a matter of law. 
Page v. Scheibel, 11 Mo. Rep. 167. Biehler v. Coonce, 9 
Mo. Rep. 347. Macklot v. Dubreuzl, 9 Mo. Rep. 489. If 
these claims be Jo¢s, then Soulard’s title is perfect under the 
act of 1812, for he had a paper title from the Spanish gov- 
ernment, a subsisting claim on the 13th June, 1812, and ac- 
tual possession of the land by surveyed boundaries in 1800. 
Hunt’s list was no evidence. It was made for the information 
‘of the surveyor general, and not as evidence of title for the 
party. The party has better evidence, viz, the certificate, and 
to admit the list would be violating the rule of law that the 
best evidence must be produced. V. Supposing the commons 
title to be the best, the plaintiffs have the elder and better title 
under the city, for that part of the survey which lies within the 
common. 

Geyer & Dayton, for respondent. I. The extract from 
the list certified by Hunt, under the act of 1824, to the surveyor 
general, and the certificate of the recorder are not only compe- 
‘ tent evidence, but they establish prima facze confirmations by 
the act of 1812. Janis v. Gurno, 4 Mo. Rep. 458. Gurno 
v. Janis, 6 Mo. Rep. 330. Macklot vy. Dubreutl, 9 Mo. Rep. 
477. McGill v. Somers, 15 Mo. Rep. 80. The present re- 
corder, though he cannot decide on the evidence, is as com- 
petent by the terms of the law and upon principle to certify the 
conclusions of his predecessor as to certify a confirmation by 
the commissioners, or a decision by them, which he is not au- 
‘thorized to make. There is no evidence whatever to rebut the 
‘prima facie evidence of title made by Hunt’s list and the re- 
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corder’s certificate. There is no evidence, as in Gurno v. 
Junis, 6 Mo. Rep. of inhabitation and ‘cultivation by another 
prior to December 20, 1803, nor that the recorder had certified 
a confirmation not ascertained by Hunt, but an opinion of his 
own on the evidence, as in Gamache v. Piquignot, 17 Mo. 
Rep. IL. The confirmation of a lot by the act of 1812, though 
within the commons, vests the title as against the inhabitants 
of St. Louis. The act does not confirm as commons ail-land 
within the out-boundaries, but only such part as was com- 
mon on the 20th of December, 1803. Land previously grant- 
ed, or inhabited, cultivated or possessed as private property, 
remained such, and, if a lot, was confirmed as private prop- 
erty. III. The official survey is a part of the confirmation, 
and determines prima facie the boundaries and location of 
the land possessed and cultivated. Macklot v. Dubreuil, 9 
Mo. Rep. 4738. Page v. Scheibel, 11 Mo. Rep. 167. Boyce 
vy. Papin, ib. 16. McGill v. Somers, 15 Mo. Rep. 80. 
That the grant to Madame Chouteau calls for lines north and 
south, east and west, is no impeachment of the survey. 1. 
The confirmation was upon cultivation and possession, not ac- 
cording to the grant. 2. The survey conforms to the courses 
as nearly as usual or proper, where, as in this case, it was ne- 
eessary to conform to other grants adjacent, which had the 
same calls. 3. The question, whether the survey was correct 
or not, was referred to a jury and they affirmed its correctness. 
IV. The defendant having the legal titie to the land in contro- 
versy, as against the inhabitants of St. Louis, and the confirm- 
ations to Soulard and his representatives, the titles set up by 
the parties, under the city, are wholly immaterial. But an ex- 
amination of the respective pretensions will show that the plain- 
tiffs did not establish any title under the city, as against the 
defendant. 


Scort, Judge, delivered the opinion of the court. 


This was an action of ejectment, commenced in 1848, by 
the plaintiffs, Soulards, against Allen, to recover posses- 
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sion of a tract of land in the city of St. Louis, containing fifty 
acres. 

- The plaintiffs claim as the legal representatives of their 
father and mother, Antoine and Julia C. Soulard. The plain- 
tiffs claim under a concession made to their ancestor, Antoine 
Soulard, by Zeno Trudeau, lieutenant governor of Upper 
Louisiana in 1798, for 204 arpens and a fraction, which was 
surveyed by the then surveyor of the province in 1800. This 
concession, together with notice of claim, was filed 15th De- 
cember, 1813, with the recorder of land titles, and 56 arpens 
and a fraction thereof were reported for confirmation, and were 
confirmed by the act of 29th April, 1816. ‘he rest of the 
claim was then abandoned as interfering with the St. Louis com- 
mons ; it was afterwards reported for confirmation by the last 
board of commissioners, and was confirmed by the act of 4th 
July, 1836. The entire claim was surveyed under the author- 
ity of the United States in 1818, and was again surveyed in 
1838. Most of the land claimed by the parties to this suit is 
within the boundaries of the survey of the St. Louis commons. 
We will first only speak of such portion of it as is without those 
boundaries. The defendant claimed under a concession made 
by the French lieutenant governor in 1767, to Madame Chou- 
teau, for 4 by 40 arpens; a report of the recorder of land 
titles in favor of confirmation, upon cultivation and possession 
prior to the 20th day of December, 1803, to be surveyed, 
which report was confirmed by act of 29th April, 1816, and 
the land was surveyed in April, 1818; a concession of two 
by forty arpens to Gervais, and a grant of the same quantity 
to Cambas and Ortiz, both made by the French authorities in 
1767 ; a certificate of confirmation, issued by the recorder of 
land titles, under the act of 26th May, 1824, by which it 
is certified that, under the act of 13th June, 1812, there was 
confirmed to Gervais’ legal representatives a tract of two by 
forty arpens, and to Ortiz’s legal representatives a tract of one 
by forty arpens, which two tracts were surveyed together and 
included in one survey made in 1834. ‘This is certified as 
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correctly copied from the book containing the record of the 
original confirmation certificates, and is dated the 12th April, 
1834, signed, Fred. Conway, recorder. 

1. Thus it will be seen, that this case presents a conflict of 
titles between a confirmation under the act of the 13th June, 
1812, and a confirmation under the act of 29th April, 1816. 
If both titles cover the same land, it is clear that the title under 
the act of 1812, being prior in point of time, must prevail over 
one posterior in date. No part of the confirmation under Ma- 
dame Chouteau’s claim conflicts with the claim of the plaintiffs ; 
that claim being used only to show the locality of the conces- 
sions to Gervais and Ortiz, whose claims were confirmed by 
the act of 1812, and conflict with the plaintiffs’. The point, 
whether Soulard’s claim was confirmed under the act of 1812, 
is not raised by any of the instructions. 

The abstract from the recorder’s book, under the act of 26th 
May, 1824, and recorder Conway’s certificate, showing that the 
claims of Gervais and Ortiz were confirmed under its provisions, 
were read in evidence by the defendant and excepted to by the 
plaintiffs. It is not pretended, that the recorder, in 1834, had 
any authority to receive proof of inhabitation, cultivation or 
or possession under the act of 1524. Indeed, all the claimants 
were limited to eighteen months from the passage of the act, 
within which time they were required to designate their lots by 
making the necessary proof. The recorder does not assume 
the exercise of any such power. His certificate purports to be 
a copy of what appears upon the books of his predecessor, who 
was authorized to receive proofs. This court has held that the 
abstract of the confirmations made by recorder Hunt, who was 
in office at the passage of the act, was evidence, equal in char- 
acter to the certificate of the recorder himself. The act of re- 
corder Conway is nothing more in effect than the giving a cer- 
tified copy of the records of his office, and it is an established 
principle, that all officers entrusted with the custody of an official 
document, may give copies thereof, which will be admissible 
evidence. But there was also in evidence a copy of the abstracts 
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of the confirmations made by recorder Hunt, and even if the 
certificate of recorder Conway was informal, yet, under the 
decisions of this court, that abstract is as good evidence as a 
certificate formally made and delivered by recorder Hunt him- 
self, who received the evidence of the facts entitling claimants 
to lots under the act of 1812. 

In order to be entitled to a confirmation under the act of 
1812, it is not necessary that notice of a claim should have 
been filed with the recorder under the acts of congress for ad- 
justing land claims, within the time prescribed by those acts. 
The objections, that the concessions were void by the terms of 
them, because they were not occupied within a year and a day ; 
that one of the concessions was to Cambas and Ortiz, and only 
half of it was acted on by the recorder, that the land confirmed 
was no lot, cannot now be entertained in this court. 

Under repeated decisions made here, the certificate of the 
recorder is prima facie evidence ; it is evidence that the 
claimant inhabited, cultivated or possessed the land claimed, 
prior to the 20th December, 1803, which entitles him to be 
confirmed. It is prima facie evidence that the land confirmed 
isa lot. Ortiz based his claim on a joint concession to him 
and another ; he claims one half of it, and shows possession ; 
it is for that he is confirmed ; it is that which identifies the land 
conceded. As possession is the motive to the grant, and as he 
showed his possession, which was confined to so much as he 
was entitled to, there seems to be no valid objection to his 
claim on that score. Had he shown possession of the whole 
concession, notwithstanding it was a joint one, he would have 
been entitled tothe whole. Surely he is not in a worse condition 
for only claiming half. He could renounce or abandon part of 
his claim. These matters have all been passed upon by the 
jury, under suitable instructions from the court. The certifi- 
cate or abstract was only prima facie evidence. The plain- 
tiffs have had an opportunity to overthrow it; they have failed 
to do so, and now the objections which were urged against it, 
to the jury who tried the cause, cannot be renewed in this court. 
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2. The survey of the Gervais and Ortiz confirmation is pre- 
sumed to be correct ; it is under a grant prior to that under 
which the plaintiffs claim. The survey annexes itself to the 
confirmation, and prima facie shows the land granted. If the 
survey was wrong, that was a matter to be demonstrated to the 
jury; no objections can now be taken to it. The objection 
that the lines of the survey did not run due north and south, 
according to the terms of the concession, can have no weight. 
The concessions to Gervais and Ortiz were made in reference to 
other concessions ; they conformed to those calls and the sur- 
vey does the same thing. The survey is evidence of the loca- 
lity of the land confirmed by the act of 1812; that act grant- 
ed what was inhabited, cultivated or possessed. In the event 
of a variance between the terms of the concession and the land 
cultivated, the latter will be deemed the land corfirmed under 
the act of 1812. The evidence in the record is ample to show 
that Madame Chouteau’s concession, which was the southern 


boundary of that of Gervais, was in the prairie south of Little 
river. 


3. The greater portion of the claims, both of the plaintiffs 
and defendant, being covered by the St. Louis commons, they 
acquiescing in the claim of the city, obtained deeds from her 
under the act of the general assembly, entitled ‘‘an act to 
authorize the sale of the St. Louis commons,”’ approved March 
18, 1835. In conformity to the provisions of this act, a reso- 
lution was passed by the board of aldermen, under which a 
deed was made to Julia C. Soulard, the mother of the plain- 
tiffs, for a tract of land lying in St. Louis county, near the 
city of St. Louis, and being in the survey of the St. Louis 
commons, and entered as the claim of Antoine Soulard, number 
2016, in the plat returned by Charles De Ward, city surveyor, 
in the year 1836, containing 122 acres 14-100. 

This deed was dated May 2d, 1836. Charles De Ward, the 
surveyor, made three maps of his survey of the commons. On 
these plats, the claim of Antoine Soulard (number 2016) was 
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laid down north of the claim of Russell, and did not interfere 
with it. The city, on the 4th March, 1837, conveyed to Wil- 
liam Russell all the land owned by him in the concessions to 
Madame Chouteau, Gervais and Ortiz, within the survey of the 
commons, with some exceptions, which do not affect this case. 
The conveyance is made with special reference to the plat of 
survey of the St. Louis commons, as showing the precise loca- 
lities and boundaries of the said land. The map used by the 
board of Aldermen was lost, and evidence was given showing 
that a map in a glass frame in the city register’s office, was 
one of the three original maps made by De Ward, as was also 
another map found in a box in that office. Those maps were 
then given in evidence by the defendant, to which exceptions 
were taken. Exceptions were also taken by the plaintiffs to 
the refusal of the court to suffer secondary evidence of the 
plat used by the board of aldermen, in making compromises 
with private claimants within the boundaries of the survey of 
the commons. 

The question, whether the map produced was one of the three 
' original plats returned by De Ward, was properly submitted to 
the jury, under instructions from the court. The verdict hay- 
ing responded affirmatively to the question, it is clear that, as 
the deed to Mrs. Soulard was according to the plat returned by 
De Ward, only that claim on the plat, numbered 2016, was 
conveyed to her by the deed of the city. However strong her 
equity might be, as against the city, to have the deed reform- 
ed, as against Russell, it has no foundation in justice. All 
the land in dispute covered by the commons was conveyed by 
the deed of the city to William Russell, under whom defendant 
claims. The objection that the deed was not properly acknowl- 
edged is untenable, as the title passed by the execution of the 
deed, and not by its acknowledgment. 

There was no error in the court in refusing secondary evi- 
dence of the plat used by the board, as a duplicate original 
of that plat was produced. Upon the whole, the case was 
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fairly submitted to the jury, under proper instructions, and we 
see no reason for disturbing the judgment of the court below. 
Judge Ryland concurring, the judgment will be affirmed ; 
Judge Gamble not sitting. 


Ex Parte Mcxer. 


1. A commitment which states that the party committed was adjudged guilty 
of a contempt in refusing to answer questions while giving his depositioa as a 
witness, ‘‘ plainly and specially charges a contempt,” although it does not in 
terms state that the questions were relevant or were decided to be relevant. 

2. A notary public, being an officer authorized to take depositions, has au- 
thority under the 8th section of the act concerning “ witnesses,” (R. C. 
1845,) to commit a witness for refusing to answer any questions other than 
those which it is his personal privilege to refuse to answer. 


Application fora habeas corpus. The petitioner stated that 
he was illegally imprisoned in the jail of St. Louis county, 
under the pretended authority of a certain commitment issued 
by a notary public of said county. A copy of the commitment 
was annexed to the petition, and it was agreed that the legality 
of the imprisonment should be considered upon the application, 
in the same manner as if a writ had been issued to the jailor 
and returned. The commitment stated in substance that the 
petitioner was summoned before the notary to give his deposi- 
tion as a witness, in a certain cause pending in the Circuit 
Court of Jackson county in this state, and that while in attend- 
ance certain questions, set out in the commitment, were pro- 
pounded to him in relation to the authorship of a communica- 
tion published in a newspaper of which he was editor, which 
he refused to answer, for which refusal he was by the notary 
adjudged guilty of a contempt, and committed to the county 
jail, there to remain until he should give the evidence. The 
commitment further stated that the only reasons assigned by 
the petitioner for his refusal to answer, were the following : 
1. That he considered the authorship of the article a matter of 
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confidence. 2. That, in his opinion, the evidence called for 
was irrelevant to the matters in issue in the cause in which he 
was testifying. 3. That he believed the only object of taking 
his deposition was a political one. 

The illegality of the imprisonment was alleged in the peti- 
tion for a habeas corpus to consist in this: 1. That the ques- 
tions were not relevant. 2. That it did not appear from the 
commitment that the notary had decided them to be relevant. 3. 
That a notary public was not an officer authorized by law to com- 
mit for such a contempt as was charged. 

S. 2. Holmes, for the petitioner. 

John M. Krum, contra. 


GAMBLE, Judge, orally delivered the opinion of the court. 


The sixth section of the second article of the act concerning 
‘¢ habeas corpus’’ (R. C. 1845) provides, that it shall be the 
duty of the court or magistrate before whom any party is 
brought on a writ of habeas corpus, forthwith to remand the 
party, if it shail appear that he is detained in custody ‘‘ for 
any contempt specially and plainly charged in the commitment 
by some court, officer or body having authority to commit for 
a contempt so charged.” The tenth section of the same arti- 
cle provides that ‘‘ no court shall have power to enquire into 
the justice or propriety of any commitment for contempt, made 
by any court, officer or body, according to law, and plainly 
charged in such commitment, as hereinbefore provided.” 

Under these sections, whenever a party is brought before a 
court on a writ of habeas corpus, and the return shows that he 
is in custody under a commitment for contempt, the only ques- 
tions to be considered are, 1, Whether the commitment plainly 
and specially charges a contempt, and 2, Whether it was is- 
sued by a court, officer or body having authority to commit for 
such contempt. 

1. It has been agreed that the present application shall be 
considered as if a writ had been issued -and returned, and if 
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such had been the fact, we would have the commitment, as it 
accompanies the petition, returned as the ground for holding 
the petitioner in prison. The commitment states, that the no- 
tary adjudged the petitioner guilty of a contempt, and that the 
contempt consisted in a refusal to answer certain questions 
which are set out in the commitment. As the questions are set 
out, it is*insisted that, as a matter of law, a contempt could 
not be committed in refusing to answer them, because they 
were irrelevant to the matter in issue in the cause. But it is 
to be observed, that the nature of the action is not stated in 
any of the papers before us, and therefore it is clearly impos- 
sible for us to decide upon the question of relevancy. 

Again, the officer who takes:a deposition, and who may 
know the nature of the action, when he requires a witness, un- 
der the penalty of imprisonment, to answer a question pro- 
pounded to him, does in effect decide that it is a proper ques- 
tion, and one sufficiently relevant to the issue to require an 
answer. The opinion of the witness, that the question is ir- 
relevant, is entitled to no consideration. If that is his only 
objection to answering it, there can no injury result to him 
from compelling him to answer. If a merely frivolous or im- 
pertinent question were asked of a witness, the officer taking 
the deposition might not feel himself called upon to compel an 
answer ; but it would only be in a very plain case of imper- 
tinence, that he would undertake to decide that the witness 
should be allowed to avoid answering. The court in which the 
cause is pending will, at the trial, reject irrelevant evidence, 
and it would greatly detract from the value of our statutes, 
which authorize the taking of depositions, if the question of 
relevancy was to be raised before and decided by every justice 
of the peace or other officer, who takes a single deposition in 
the cause, when he cannot know the aspect which the case will 
probably assume at the trial. To allow the witness himself to 
pass upon the question of relevancy, and refuse to answer such 
questions as he thought irrelevant, would be to deprive the 
party of the testimony of every unwilling witness. 
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We are compelled to assume, in the.present case, that the 
notary decided that the questions were proper and relevant, 
as he committed the witness for refusing to answer. There is 
no provision made for any record of such decision. The fact 
is here stated in the commitment. The warrant states that the 
notary adjudged the witness to be guilty of a contempt in re- 
fusing to answer the questions. This is a sufficient decision 
upon the relevancy of the questions. 

The commitment specially and plainly charges a contempt, 
and under the sections of the habeas corpus act, the prisoner 
must be remanded, unless the other position assumed in his 
defence can be maintained, which is, that a notary public can- 
not commit for such a contempt as is here charged. 

2. The act approved February 13th, 1847, gives to notaries 
public power to take depositions. The act approved March 3, 
1851, provides that they shall have the same powers which are 
conferred on justices of the peace by the act concerning depo- 
sitions, approved January 17, 1845. The sixteenth section of 
the act concerning depositions, (R. C. 1845,) provides that 
‘¢ every person, judge or justice of the peace in this state, re- 
quired to take depositions, &c., shall have power to issue sub- 
poenas to witnesses to appear and testify, and to compel their 
attendance in the same manner, and under the like penalties as 
any court of record of this state.” 

The eighth section of the act concerning ‘‘ Witnesses,” (R. 
C. 1845,) provides: ‘‘ A person summoned as a witness and 
attending, who shall refuse to give evidence which may law- 
fully be required to be given by such person, on oath or 
affirmation, may be committed to prison by the court, or other 
person authorized to take his deposition or testimony, there to 
remain without bail until he give such evidence.” 

A notary public, then, being authorized to take depositions, 
and having the same powers for that purpose as are conferred 
on justices of the peace, may summon a witness before him, 
and may enforce his attendance, if he fails to attend; and if 
he attends, and refuses to give evidence which may lawfully be 
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required to be given,{the notary may commit him to prison 
until he give the evidence. The commitment in the present 
case states that the petitioner was summoned before the notary 
to give his deposition, and attended, and that he was committed 
to prison for a refusal to answer questions, there to remain 
until he should give the evidence which the questions called for. 
Under the statutory provisions above referred to, when it is 
insisted that the notary had no authority to commit, it is sup- 
posed that it can only be argued in support of such a position, 
that the questions which are set out in the commitment are not 
such as may lawfully be required to be answered. What, then, 
is the meaning of the words, ‘* which may /aw/fully be required 
to be given?”? It is sufficient to say in general terms that, so 
far as the witness himself is concerned, he may lawfully be 
required to answer any questions which it is not his personal 
privilege to refuse to answer. In some familiar cases, which 
it is not necessary to enumerate, evidence may be sought to be 
obtained from a witness, which it is his privilege to refuse to 
give, and which he cannot lawfully be compelled to give, how- 
ever pertinent it may be to the issues in the cause. All evi- 
dence, which is not of this character, the witness may lawfully 
be required to give, even though it may not prove to be rele- 
vant or competent in the particular cause in which it is sought 
to be obtained. The objection to the relevancy or competency | 
of evidence is for the parties litigant to make and not for the 
witness. It does not appear to have been claimed before the / 
notary, nor is it here claimed, that any of the questions set out 
in the commitment belong to the category of privileged ques- 
tions. This being the case, and the notary having decided that 
they must be answered, and having committed for the refusal 
to answer, it cannot, on an application for a habeas curpus, 
with any propriety be urged against his authority to commit 
that the evidence demanded was not relevant. 
The application for a writ must be refused. 
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1. It is not necessary for the court to find the facts upon an enquiry of dama- 
ges after a judgment by default. 
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GAMBLE, Judge. The defendants having failed to answer the 
petition, a judgment was rendered against them by default, and 
an order made that the damages be assessed at some day during 
the then present term. The record does not show that any partic- 
ular day was appointed for the assessment of the damages, but the 
bill of exceptions says that the day for the assessment of dam- 
ages was the 3d day of Sept. and the assessment was made on the 
24th August. A motion was made by the defendant toset aside .- 
the judgment by default upon an affidavit of the defendant, sta- 
ting the cause for failing to answer the petition, which was, that 
that he was mistaken in the meaning and object of the process 
iserved upon him. ‘This motion was properly overruled. On 
the 16th of September, twenty-three days after the judgment, 
the defendants asked leave to file a motion in arrest of judg- 
ment, which was correctly refused. It does not appear, even 
in the bill of exceptions, how the 3d day of September came to 
be the day for the assessment of the damages. The record 
proper shows no day fixed for that purposc, and there does not 
appear to have been any affidavit filed in the court below, show- 
ing any action of the court or of any of its officers, by which the 
defendants were or might have been misled. It is objected to 
the judgment in this case, that the court below, when assessing 
the damages, did not find the facts. The code does not require 
the court to find the facts upon an assessment of damages. The 
judgment is, with the concurrence of the other judges, affirmed. 
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ABATEMENT. 

1. An action by a parent for damages for the loss of his son, who was 
killed by the negligence of the defendant, a common carrier, does not 
abate by the death of the plaintiff, but survives to his personal repre- 
sentatives; but the actual damages from the loss of the son’s services 
alone survive. James v. Christy, 162. 

2. The action of forcible entry 4nd detainer does not abate by the death 
of one of the plaintiffs. Carlisle & Keyser v. Rawlings, 166. 

3. The illegal manner of summoning a grand jury is no ground for a plea 
in abatement to an indictment, nor would it, under our statute, be any 

4 ground for a challenge to the array. The State v. Bleekley, 428. 
ACKNOWLEDGMENT. 
See Conveyances, 8, 9, 10, 11, 14, 15. 
ADMINISTRATION. 
See ABATEMENT, 1. Bitt or INTERPLEADER, 1. Pus Lic ADMINISTRA- 
Tor. SpanisH Law, 1. 

1. An order of distribution, by the county or probate court, is not essential 
to the right of an heir to maintain a suit against the administrator for 
his distributive share of the estate. State to the use of Ingram v. Mor- 
ton, 53. 

2. In a suit upon an administrator’s bond, where the breach assigned was, 
that the administrator had failed to pay over money to which the plain- 
tiff was entitled as heir of the intestate, it was held, that the record of 
a former recovery in a suit on the same bond, where the same breach 
was assigned, was only prima facie evidence that the amount claimed 
in the second suit was passed upon in the former one; and that parol 
evidence was admissible to show that it was not passed upon, although, 
under the declaration in the former suit, it could have been given in 
evidence. State v. Morton, 53. 

3. No appeal lies from an opinion of the probate court as to the rights 
of the distributees of an estate, unless there is an order of distribution. 
Dyer v. Carr’s Executor, 246. 

4. If an administrator could maintain an action for the recovery of per- 
sonal property held under a conveyance from his intestate, which was 
void as to creditors, a demand would first be necessary. Brown’s Ad- 
ministrator v. Finley, 375. 
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INDEX. 


ADMINISTRATION —( Continued. ) 


5. 


6. 


7. 


An administrator cannot impeach a voluntary conveyance of his intes- 
tate for fraud as to creditors, although the estate may be insolvent. Jb. 
The prohibition of the statute (R. C. 1845) against the issuing of let- 
ters of administration upon the estate of a deceased minor, only applies 
to those cases where there are no debts except those which the guardian 
has allowed to be created. It does not apply where there are demands 
for which the minor would have been liable to an action. George & 
Ratcliffe v. Dawson’s Guardian, 407. 

An administration sale passes no title unless a deed is executed. Woh- 
lien v. Speck, 561. 


AGENCY. 
See PRINCIPAL AND AGENT. 


APPEAL. 
See Writ or Error. ASSAULT AND BaTrTery, 3. Pracrics, 18, 


1. 


2. 


Costs, 4. 

No appeal lies from an opinion of the probate court as to the rights of 
the distributees of an estate, unless there is an order of distribution. 
Dyer v. Carr’s Executor, 246. 

An appeal does not lie from the refusal of a court to permit a party 
claiming an interest in a suit pending against others to. be made a co- 
defendant. Roberts v. Patton, 485. 


APPLICATION OF PAYMENTS. 


1. 


In an action by a principal to recover goods tortiously delivered by 
his factor to the defendant, it was held, that a payment which had been 
made by the factor to his principal on a running account of consign- 
ments, there having been no appropriation of the payment by the par- 
ties to any particular items of the account, would not be applied in 
satisfaction of the chargefor the goodssuedfor. Benny v. Rhodes, 147. 


ARBITRATIONS AND REFERENCES. 


a. 


An award of arbitrators is properly vacated where it appears that they 
heard the evidence before they were sworn. Toler v. Hayden, 399. 


* ASSAULT AND BATTERY. 


i. 


In a civil action of assault and battery, the record of an indictment for 
the same offence to which the defendant pleaded guilty, is admissible 
evidence. Corwin v. Walton, 71. 


. In a civil action of assault and battery, the plaintiff may recover ex- 


emplary damages, notwithstanding the defendant has been convicted 
and fined, in a criminal prosecution for the same offence. Ib. 


. A party who appeals from a conviction and fine before a justice for an 


assault and battery, and enters into the recognizance required by statute, 
is not obliged to appear én person to prosecute his appeal, and it is error 
to affirm the judgment upon his failure todo so. State v. Buhs, 318. 


ASSAULT WITH INTENT TO KILL. 


See InpicTMENT, 1. 
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ASSIGNMENT. 
See Evipence, 7, 8. 

1. A judgment debtor will be protected in paying to the plaintiff in the 
judgment, as against an assignee, who has given no notice of the as- 
signment. Frissell & Johnson v. Haile, 18. 

2. Under the new code, a right of action for the conversion of property 
may be assigned, so as to enable the assignee to sue in his own name. 
Smith v. Kennett, 154. 

3. A demand, however, is essential to the assignee’s right of action, if the 
property is in existence. Ib. 

4. An order drawn on the whole of a debt is an equitable assignment of 
it, and under the new practice, the party in whose favor the order is 
drawn may sue for the debt in his own name. Walker v. Mauro, 564. 


ASSUMPSIT. 

1. An action lies to recover back money paid by an insurance company 
upon a policy, in ignorance of an insurance subsequently effected, which 
avoided the policy. Columbus Insurance Co. v. Walsh, 229. 

2. The fact that the party in whose name the insurance was effected and 
to whom the loss was paid, merely acted as agent of the real owner,, 
and had paid over to him, will not prevent his liability back to the 
company, unless he disclosed his agency before payment. Columbus: 
Insurance Co. v. Walsh, 229. 


ATTACHMENT. 
See Practice, 1, 5,11. GARNISHMENT. 

1. A. shipped a quantity of gold dust to B., with directions to sell it; and' 
pay the proceeds to C., a creditor of A. It did not appear that-C: had 
assented to this arrangement, or that he was advised of it. Before B.. 
paid the money to C. he was summoned as garnishee in an attachment 
suit against A. Held, the money still remained the property of A. and 
was subject to the garnishment. Briggs v. Block, 281. 


ATTORNEY AND COUNSEL. 

1, Attorneys have no lien for their fees upon judgments recovered by them. 
The defendant will be protected in paying the money to the plaintiff in 
the judgment, notwithstanding he may have notice that the fees of the 
attorneys are unpaid. Frissell & Johnson v. Haile, 18. 

2. An attorney who purchases in for his own benefit a title adverse to 
that of his client, is not liable to an action in favor of a subsequent 
grantee of his client. Cowan v. Barret, 257. 


BILL OF INTERPLEADER. 

1. An administrator who has been ordered by a county or probate court 

to pay over to the distributees of the estate cannot, under ordinary cir- 

cumstances, maintain a bill of interpleader against those claiming the 

benefit of the order. The order is conclusive unless appealed from; 

if it is general, not naming the distributees, the administrator may 
obtain a specific order. Freeland v. Wilson, 380. 

2. A bill of interpleader may be maintained against non-residents, under 

circumstances otherwise appropriate. Ib. 
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BILLS OF EXCHANGE AND NEGOTIABLE NOTES. 

See Promissory Notes, 1, 9. 

1. It is well settled that the maker of a negotiable note may be summoned 
as garnishee of the holder. Colcord & Hall v. Daggett, 557. 

2. The plaintiffs in an execution, who have recovered judgment against 
the maker of a negotiable note summoned as garnishee, will be liable 
to a third party, who proves to have been the real holder of the note 
at the time of the garnishment. Ib. 

3. A deed of trust executed by the garnishee to the defendant in the execu- 
tion, reciting that the former was indebted to the latter in the amount 
of a negotiable note which the deed was given to secure, was held suf- 
ficient evidence to authorize a judgment against the garnishee, his an- 
swer not positively denying that the defendant was the holder of the 
note, and no other person asserting a claim to it, at the trial, although 
it was then long past due. Ib. 


BOATS AND VESSELS. 


1. Under the act concerning boats and vessels, a boat camnot be held re- 
sponsible for the breach of a contract of affreightment made by a per- 
son in possession of her as a trespasser. Bates v. Steamboat Madi- 
son, 99. 

_ 2. Where a party fails to furnish freight to a boat according to contract, 
the measure of damages is the price agreed to be paid for the trans- 
portation. The defendant, however, may offer evidence to reduce the 
damages below this standard, as, for instance, by showing that the boat 
obtained otherfreight. Dean v. Ritter, 182. 

3. What amounts to a delivery of freight is a question of fact for the jury. 
Fletcher v. St. Louis Marine Insurance Co., 193. 

4. The plaintiff, at Louisville, Kentucky, engaged passage on a steamboat 
for Cairo, Illinois. Before the boat arrived at Cairo, the plaintiff, with 
the consent of the officers of the boat, extended his passage to St. Louis, 
and paid his fare. Before he changed his destination, his trunk was 
lost. Held, he had no lien upon the boat for his damages, under our act 
concerning “ boats and vessels.”” Fisk v. Steamboat Forest City, 587. 


BONDS AND NON-NEGOTIABLE NOTES. 

See ADMINISTRATION, 2. Promissory NoTEs, 1. EvipeEnce, 7, 8. 

1. A bond given by one party to another for a valuable consideration, 
conditioned that a third party shall not engage in a particular busi- 
ness, is not void, as being in restraint of trade. Presbury v. Fisher & 
Bennett, 50. 

2. A bond may be void in part and ‘valid in part, if the valid and void 
conditions are capable of being separated. Thus, where one of the con- 
ditions in a bond is valid, and the other void, and the whole penalty is 
forfeited by a breach of either, the obligee may recover for a breach 
of the valid condition. Ib. 

3. The sureties in a bond of indemnity, given toa sheriff to procure the sale 
under execution of property belonging to a person other than the defen- 
dant in the execution, are liable as trespassers. Wetzell v. Waters, 396. 
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BREACH OF PROMISE OF MARRIAGE. 

1. It is no defence to an action for a breach of promise of marriage, that 
the plaintiff had previously contracted to marry another person. Roper 
v. Clay, 383. 

2. Seduction is admissible in evidence in aggravation of damages in an 
action for a breach of promise of marriage. Ib. 

CARONDELET. 

1. The statute of limitations did not begin to run against the inhabitants of 
the town of Carondelet, until they were incorporated, and thus capa- 
citated to sue; but the claim of an occupant of a lot would constitute 
the ground of a valid eumpromise between him and the inhabitants. 
Reilly v. Chouquette, 220. 

2. An act of the legislature authorized the board of trustees of the town 
of Carondelet to sell and convey property of the town, and authorized 
the chairman of the board to execute the deeds. Under this act, the 
board of trustees passed an ordinance, authorizing the chairman to con- 
vey lots of a certain size to thcse inhabitants of the town who had pos- 
sessed and cultivated the same, upon the establishment of their claims. 
It was held, that a deed executed by the chairman, in his own name, was 
to be considered as the act of an agent appointed by law to perform it, 
with the concurrence uf the corporation, and as such passed the title of 
the town. Ib. 

3. A deed executed by the chairman acting in good faith, clothed with the 
formalities of the law, is to be regarded as valid until it is shown that 
his act was a mere usurpation, founded on no facts warranted by law. 
No errors of judgment nor mistaken conclusions of law would invali- 
date it ; nor would the fact that the lot conveyed was not the identical 
one claimed. Jb. 

4. When a deed cannot operate but as the execution of a power, it will 
be presumed to be in execution of the power. Ib. 

5. A confirmation with an official survey, under the act of 1836, is a bet- 
ter title than the confirmation of commons to the inhabitants of Caron- 
delet by the act of 1812, without an approved survey. Inhabitants of 
Carondelet vy. Dent, 284. 


CITY OF LEXINGTON. 

1. A city ordinance, giving the board of health a general supervision over 
the health of the city, was held to include the power to rent a build- 
ing to be used as a hospital, to protect the city from the infection of 
cholera. Aull v. City of Lexington, 401. 

CITY ORDINANCE. 
See City or LEXINGTON. 
COMMUNITY. 

See Huspanp AND WIFE, 4, 5. 

1. By the Spanish law, which formerly prevailed here, property owned 
by husband and wife in community might, during the existence of the 
community, be conveyed by the husband without the consent of his 
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CITY ORDINANCE—( Continued.) 


wife. The introduction of the common law, and of laws prescribing 
the mode in which a married woman might convey her separate prop- 
erty, did not abrogate this right of the husband to dispose of the com- 
munity property. Moreau v. Detchemendy, 522. 


CONFIRMATION. 
See Lanps anp Lanp TITLEs. 
CONSIDERATION. 
See FArtLuRE oF CONSIDERATION. 
1. An accepted order, payable in articles to be manufactured by the ac- 


ceptor at a future time, does not import a consideration, and cannot be 
sued upon as an inland bill of exchange, or as a promissory note ; nor 
does it, like an accepted order to deliver specific articles which are de- 
signated, vest the property in the person in whose favor it is drawn. 
Jeffries v. Hager, 272. 


CONSTABLE. 
See Justices’ Courts, 1, 2. 


CONSTITUTION. 
1. A discharge under the insolvent laws of one state will not discharge 


the insolvent from a contract made with a citizen of another state. 
Fareira v. Keevil, 186. 


2. The ordinance of the city of St Louis prescribing that boats coming 


from below Memphis, having had on board, at any time during the voy- 
age, more than a specified number of passengers, should remain in 
quarantine not less than forty-eight hours nor more than twenty days, 
is not repugnant to that clause in the constitution of the United States 
which reserves to congress the exclusive right to regulate commerce. 
City of St. Louis v. McCoy, 238. 


CONTEMPT. 
See Notary Pvstic, 1. 


CONTRACTS. 
See Tenner, 1. INsotvENT Dentors, 2. Constitution, 1. Specrric 


PERFORMANCE, 1. 


1. It seems, that the doctrine of the common law that contracts in re- 


straint of trade are void, is regarded with less favor than formerly, the 
reasons in which it had its origin having, in a measure, ceased. Pres- 
bury v. Fisher & Bennett, 50. 


2. A verbal agreement not thereafter to run carriages on a particular route 


3 


is not void by the statute of frauds, as a contract not to be performed 
within one year from the making thereof. The statute does not apply 
to contracts which may be performed within one year. Foster v. Mc- 
O° Blenis & Matthews, 88. 

A party who contracts not to run omnibusses on a particular route, can- 
not evade his contract by associating others with him, and running 
them under the name of a new firm. J. 
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CONTRACTS—( Continued.) 
4. Nor is it any justification that the party who bought him off, so as to 


get a monopoly of the route, did not furnish carriages enough for the 
accommodation of the public. This only goes to the measure of dama- 
ges. Ib. 


5. Where there-is a contract for the delivery of shingles by the thousand, 


it may be shown that, by the general, well established and known cus- 
tom of the trade, two packs of a certain size are counted as a thousand, 
and when such custom is shown, the parties will be understood to have 
contracted with reference to it. ‘Soutter v. Kellerman, 509. 


6. The defendant subscribed for a-share of stock in a telegraph line. An- 


nexed to the subscription, was a stipulation, among others, by which 
a committee was named “to see that the stipulations are and will be 
complied with, before the subscriptions are paid.” Held, the action of 
the committee was not a condition precedent to a recovery of the price 
of the stock. Shaffner & Veitch v. Jeffries, 512. 


CONVEYANCES. 


See FRauDULENT CoNnVEYANCES. 

Where land conveyed is sufficiently described by metes and bounds, the 
grantee takes all within them, whether it be more or less than the quan- 
tity stated in the deed. Marshall v. Bompart, 84. 

- An act of the legislature authorized the board of trustees of the town of 
Carondelet to sell and convey property of the town, and authorized the 


1. 


chairman of the board to execute the deeds. Under this act, the board 
of trustees passed an ordinance, authorizing the chairman to convey 
lots of a certain size to those inhabitants of the town who had possessed 
and cultivated the same, upon the establishment of their claims. Jt was 
held that a deed executed by the chairman, in his own name, was to be 
considered as the act of an agent appointed by law to perform it, with 
the concurrence of the corporation, and as such passed the title of the 
town. Reilly v. Chouquette, 220. 

A deed executed by the chairman acting in good faith, clothed with the 
formalities of the law, is to be regarded as valid until it is shown 
that his act was a mere usurpation, founded on no facts warranted by 
law. Noerrors of judgment nor mistaken conclusions of law would 
invalidate it; nor would the fact that the lot conveyed was not the iden- 
tical one claimed. Ib. 


. When a deed cannot operate but as the execution of a power, it will be 


presumed to be in execution of the power. 1b. 


. To render a subsequent conveyance an avoidance of the prior convey- 


ance of an infant, it must be inconsistent therewith, so that both cannot 
properly stand together. Thus, where a minor conveyed her interest in 
a tract of land, and afterwards acquired another interest by inheritance, 
a deed subsequently executed by her after majority, conveying “all 
her right, title and interest” in the tract, was held, not to be an avoid- 
ance of the prior deed. Lettensdorfer v. Hempstead, 265. 


. A husband and wife executed a deed, by which they “ bargained, sold 
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11. 


14. 
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INDEX. 


CONVEYANCES—( Continued.) 


and quit claimed’? to the grantee and his heirs, “all their right, title, in- 
terest, estate, claim and demand, as well in possession as in expectancy, 
of, in and to” a specified tract of land. The wife, at the time, had an 
interest in the land, upon which the deed might have operated, if it had 
been properly acknowledged. Held, a title subsequently acquired by the 
husband, by purchase, did not, under the sixth section of the act of 1825, 
regulating conveyances, enure to the grantee. Valle v. Clemens, 486. 


. By the Spanish law, which formerly prevailed here, property owned by 


husband and wife in community might, during the existence of the com- 
munity, be conveyed by the husband without the consent of his wife. 
The introduction of the common law, and of laws prescribing the mode 
in which a married woman might convey her separate property, did not 
abrogate this right of the husband to dispose of the community proper- 
ty. Moreau v. Detchemendy, 522. 


. A certificate of a married woman’s acknowledgment must substantially 


comply with the requirements of the statute. A defective certificate 
cannot be aided by a court of equity, nor by parol proof. Chauvin v. 
Wagner, 531. 


. Under the act of 1825, a certificate of a married woman’s acknowledg- 


ment of a conveyance of her own estate is not vitiated by the omission 
to state that the contents were explained to her, if itis stated that she was 
acquainted with the contents. Jb. 

A majority of the court concur in the opinion that a certificate, which 
states that the wife “was examined whether she acknowledged that she 
executed the deed and relinquished her dower,” and that ‘“‘she acknowl- 
edged that she executed the deed and relinquished her dower,” will pass 
her estate, being otherwise sufficient. Judge Ryland dissents. Ib. 
Judge Gamble is of opinion that, under the act of 1825, the omission of 
the words “and does not wish to retract,?? in a certificate of a married 
woman’s acknowledgment of a conveyance of her own estate, is fatal. 
Judge Scott dissents. Judge Ryland expresses no opinion. Ib. 

The covenant of seizin will not estop the heirs of the grantor from as- 
serting a title not derived from him. They are merely liable in dama- 
ges ta the extent of the assets that have descended upon them. Jb. 

The covenant for further assurance will not estop the heirs of the gran- 
tor from asserting a title not derived from him, unless assets have 
descended upon them, equal to the value of the property, at the time 
they acqutred the title to it. Ib. . 
A certificate of acknowledgment of a married woman, which states that 
‘* she acknowledged and declared that she was well acquainted with the 
contents of the deed,”’ is sufficient, although it does not state that the 
contents were made known to her by the officer. Thomas v. Meter, 
573. 

A certificate which states that “she acknowledged that she executed the 
deed freely,”? but omits to state that she “relinquished her dower,” is 
insufficient to pass dower. Jb. 
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CONVEYANCES—( Continued.) 
16. No acts of a wife can amount to a ratification of a deed which was in- 
operative to convey her estate by reason of a defective acknowledg- 
ment. Chauvin v. Wagner, 554. 


CORPORATIONS. 
See CaARONDELET. GARNISHMENT, 2, 3. City or LexineTon, 1. 

1. The charter granted to the Pacific railroad in 1849, was subject to the 
general law concerning corporations of 1845, which gave the legisla- 
ture power to alter, suspend or repeal all charters thereafter granted. 
A person who subscribed for stock under the original charter will not 
be discharged from his liability to pay for it, by a subsequent legisla- 
tive alteration of the charter without his consent, the general object of 
the corporation remaing unchanged. Pacific Railroad v. Renshaw, 210. 

Qu. Whether the legislative control would extend to an entire change in 
the character and objects of the corporation? Ib. 

2. An act of the legislature authorized the board of trustees of the town of 
Carondelet to sell and convey property of the town, and authorized the 
chairman of the board to execute the deeds. Under this act, the board 
of trustees passed an ordinance authorizing the chairman to convey lots 
of a certain size to those inhabitants of the town who had possessed and 
cultivated the same, upon the establishment of their claims. It was 
held that a deed executed by the chairman, in his own name, was to be 
considered as the act of an agent appointed by law to perform it, with 
the concurrence of the corporation, and as such passed the title of the 
town. Reilly v. Chouquette, 220. 

3. A deed executed by the chairman acting in good faith, clothed with the 
formalities of the law, is to be regarded as valid until it is shown that 
his act was a mere usurpation, founded on no facts warranted by law. 
No errors of judgment nor mistaken conclusions of law would invali- 
date it; nor would the fact that the lot conveyed was not the identical 
one claimed. 1b. 


COSTS. 
See Practice, 18. 

1. The proceeding by scire facias on a mechanic’s lien must be in the court 
where the lien is filed, and the plaintiff is entitled to his costs, although 
the amount recovered is within the jurisdiction of a justice. Albers v. 
Eilers, 279. 

2. The act of 1847, concerning “costs,”? is applicable to an ordinary suit 
upon a mechanic’s lien, and the plaintiff, who commences his suit in a 
court of general jurisdiction, and only recovers an amount within the 
jurisdiction of a justice, is not entitled to his costs, unless the case is 
within the exceptions of the act. Ib. 

3. The supreme court will not interfere with the discretion exercised by 
the criminal court, in adjudging payment of costs after a hearing, against 
a party who appears before it under a recognizance to keep the peace, 
although he is not required to enter into any further recognizance. 

State v. Hoffman, 329. 
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COSTS—( Continued.) 

4. Where a plaintiff has recovered judgment before a justice of the peace, 
and on appeal to the circuit court, has judgment for a less sum, it is 
error to adjudge the whole costs against him. The statute only makes 
him liable for the costs of the appellate court. Filley v. Talbott, 416. 

COUNTY COURTS. 
See Roaps anp Hicuways. 


COUNTY WARRANT. 
See Crimes AND PuNnIsHMENTS, 6. INDICTMENT, 6. 
COURTS. 

1. Courts may construe their own rules, and the supreme court will only 
interfere in flagrant cases. State v. Fenly, 445. Funkhouser & Pottle 
v. How, 47. 

2. The act of February 23, 1853, establishing the St. Louis land court, 
and giving it exclusive jurisdiction in certain cases, did not oust the 
jurisdiction of the other courts in such cases, until the land court was 
organized by the election of a judge and clerk. Mason v. Woerner & 
Schleier, 566. 

COVENANT. 
See CoNvEYANCES, 12, 13. 


CRIMES AND PUNISHMENTS. 

See INDICTMENT. 

1. What constitutes a killing in self-defence, is a question of law. Har- 
per’s Administrator v. Phenix Insurance Co., 109. 

2. The finder of lost property, having no marks by which the owner can 
be ascertained, is not guilty of larceny, although he takes it animo 
Surandi. State v. Conway, 321. 

. To constitute larceny, the intention to steal must have been formed at 
the time of the taking. Jb. 

. On a trial for muider, it is error for the court, in its instructions to the 
jury, to assume that the name of the party slain is correctly stated in 
the indictment, this being a question of fact for the jury. State v. Dil- 
lihunty, 331. 

. Wiat is a sufficient provocation to mitigate a homicide from murder 
to manslaughter, is a question of law. State v. Dunn, 419. 

. Every deliberate and intentional killing is murder in the first degree, 
within the meaning of our statute, although the design to kill was form- 
ed but a moment before it wasexecuted. Stute v. Jennings, 435. State 
v. Dunn, 419. 

. A county warrant is such an instrument or writing as may be forged, 
within the meaning of the sixteenth section of article four of the act 
concerning Crimes and Punishments. R. C. 1845. State v. Fenly, 445. 


CUSTOM. 
See Contracts, 5. 
DAMAGES. 
See Practice 4. Writ or Error, 1. 
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DAMAGES—( Continued.) 


1. 


Exemplary damages may be recovered in a civil action of assault and 
battery, notwithstanding a criminal conviction and fine for the same 
offence. Corwin v. Walton, 71. 

Unliquidated damages are not the subject of set-off under the new prac- 
tice. Mahan v. Ross, 121. Pratt & Reath v. Menkens, 158. 


. Damages arising from a different transaction are no defence to an action 


ona note. Pratt § Reath v. Menkens, 162. 


. An action by a parent for damages for the loss of his son, who was kill- 


ed by the negligence of the defendant, a common carrier, does not abate 
by the death of the plaintiff, but survives to his personal representatives; 
but the actual damages from the loss of the son’s services alone survive. 
James v. Christy, 162. 


. Where a party fails to furnish freight to a boat, according to contract, 


the measure of damages is the price agreed to be paid for the trans- 
portation. The defendant, however, may offer evidence to reduce the 
damages below this standard, as, for instance, by showing that the boat 
obtained other freight. Dean v. Ritter, 182. 


. The rule laid down in Cathcart vy. Walter, 14 Mo. Rep., as to the meas- 


ure of damages in forcible entry and detainer, doubted. Walter v. 
Cathcart, 256. 


. A party cannot recover any damages caused by the wrongful act of an- 


other, which he might have averted at a trifling expense and by reason- 
able exertions. Douglass v. Stephens, 362. 


. To make a master responsible for damages caused by his servant, it must 


be shown that they resulted from a wrongful act done by the command 
of the master, or from the negligence of the servant in transacting the 
business for which he was employed. Ib. 


. In an action on notes given for the purchase money of land bought by 


defendant of plaintiff, the defendant may recoup the damages sustained 
by him, by reason of the false and fraudulent representations of the 
plaintiff, as to the quality and advantages of the land. House v. Mar- 
shall, 369. 


. Seduction is admissible in evidence in aggravation of damages in an ac- 


tion for a breach of promise of marriage. Roper v. Clay, 383. 


. It is no defence to an action for a breach of promise of marriage, that 


the plaintiff had previously contracted to marry another person. Ib. 


- In a suit for damages under the code, where the demand is not liquidated 


or the law does not fix the measure of damages, a writ of inquiry must 
be executed and the damages proved before final judgment upon a de- 
fault; and it must appear from the record that there was an inquiry. 
Weizell v. Waters, 396. 


- Inan action for a breach of warranty of soundness of a slave, the 


measure of damages is the difference between the value of the slave, 
if sound, and the value with the disease or unsgundness, at the time of 
sale. Itis error to assume that the slave was not worth any thing at 
the time of the sale, because he afterwards died of thedisease. Stearns 
v. McCullough, 411. 
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DECREE. 
See Practice in CHANCERY, 1. 


DEED. 
See Conveyance. Suenirr’s DEED. | 
1, An administration sale passes no title unless a deed is executed. Woh- 
lien v. Speck, 561. 
DEMAND. 
See AssiGNMENT, 2, 3. ADMINISTRATION, 4. 


DEPOSITIONS. 


1. As to the propriety of the practice of sending depositions out for the 
inspection of a jury after they have retired, see Foster v. McO’ Blenis & 
Matthews, 88. 

. The manner of serving notices to take depositions is regulated by the act 
of 1845, concerning “ depositions,” and not by the new code of practice. 
Miller v. McKenna, 253. 

. A commitment which states that the party committed was adjudged 
guilty of a contempt in refusing to answer questions while giving his 
deposition as a witness, “plainly and specially charges a contempt,” 
although it does not in terms state that the questions were relevant or 
were decided to be relevant. Ex parte McKee, 599. 

. A notary public, being an officer authorized to take depositions, has au- 
thority under the eighth section of tbe act concerning “ witnesses,” (R. 


C. 1845,) to commit a witness for refusing to answer any questions 
other than those which it is his personal privilege to refuse to answer. 
Ib. 


. It is not the province of officers taking depositions to pass upon the re- 
levancy of evidence ; if, however, a question is clearly frivolous or 
impertinent, the officer may refuse to compel an answer. Ib. 


DOWER. ‘ 

1. A widow’s dower may be barred by an equitable jointure, notwithstand- 
ing the fourteenth section of the act concerning dower, (R. C. 1845.) 
A liberal construction will be indulged in support of ante-nuptial set- 
tlements made as a substitute fer dower. If the provision is ample, 
they will be upheld, without any nice discrimination between legal and 
equitable jointures. Logan v. Phillips, 22. 

. A conveyance of personal property made by a husband during his last 
sickness, and in expectation of death, with a view to defeat his wife’s 
dower, is void as to her. Stone v. Stone, 389. 

3. The act of 1835, concerning “dower,” took effect on tbe first day of 
December, 1835, and not before. Roberts v. Stoner, 481. 

A. A certificate of acknowledgment of a married woman, which states that 
“she acknowledged and declared that she was well acquainted with 
the contents of the deed,” is sufficient, although it does not state that 
the contents were made known to her by the officer. Thomas v. Meier, 
573. 
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DOWER—( Continued.) 
5. A certificate which states that “she acknowledged that she executed 
the deed freely,”? but omits to state that she “ relinquished her dower,?? 
is insufficient to pass dower. Ib. 


EJECTMENT. 
1. Ejectment cannot be maintained against minors upon the possession of 
their guardian. Spitts v. Wells, 468 
2. A mortgage more than twenty years old is not such an outstanding title 
as will defeat an action of ejectment, no evidence being given in relation 
to the possession of the mortgaged premises, nor any evidence of the 
present existence of the mortgage debt. Moreaw v. Detchemendy, 522. 


ENUREMENT. 
See ConvEYANCE, 6. 


ESTOPPEL. 

1. Under the act of congress of March 23, 1823, where the register and 
receiver, under the advice and direction of the school commissioners 
appointed by the state, located land in lieu of the sixteenth section, 
granted by the act of March 6, 1820, for the use of schools, and where 
the land thus located was sold under a law of the state, on the petition of 
the inhabitants of the township, and the money applied to the benefit of 
schools in that township, tt was held, that the state and the inhabitants 
of the township were estopped from afterwards claiming the sixteenth 
section. The State v. Dent, 313. 

2. Neither verbal admissions nor mere presence at a survey can operate as 
an estoppel in pats. Valle v. Clemens, 486. 

3. The covenant of seizin will not estop the heirs of the grantor from as- 
serting a title not derived from him. They are merely liable in dama- 
ges to the extent of the assets that have descended upon them. Chauvin 
v. Wagner, 532. 

4. The covenant for further assurance will not estop the heirs of the gran- 
tor from asserting a title not derived from him, unless assets have de- 
scended upon them, equal to the value of the property, at the time they 
acquired the ttile to it. Ib. 


EVIDENCE. 
See PLeapInG, 3. INDICTMENT, 1. EVIDENCE, 2. 


1. In a suit upon an administrator’s bond, where the breach assigned was, 
that the administrator had failed to pay over money to which the plain- 
tiff was entitled as heir of the intestate, it was held, that the record of a 
former recovery in a suit on the same bond, where a similar breach was 
assigned, was only prima facte evidence that the amount claimed in the 
second suit was passed upon in the former one ; and that parol evidence 
was admissible to show that it was not passed upon, although, un- 
der the declaration in the former suit, it could have been given in evi- 
dence. State v. Morton, 53. 

2. In a civil action of assault and battery, the record of an indictment for 
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EVIDENCE—( Continued.) 


the same offence to which the defendant pleaded guilty, is admissible 
evidence. Corwin v. Walton, 71. 


. Parol evidence is admissible to show that a party whose name appears 


on the back of a note payable to another did not sign as maker, but as 
endorser, and that such was the understanding of the parties at the 
time. Lewis & Brothers v. Harvey § Stewart, 74. 


. The security in a bond for the forthcoming of a boat seized under the 


act concerning boats and vessels, is a competent witness for the boat, 
under the code. Bates v. Steamboat Madison, 99. 

Under the code, interest does not render a witness incompetent, unless he 
is a party to the suit, or a person for whose immediate benefit it is pros- 
ecuted or defended, or an assignor of a thing in action assigned for the 
purpose of making him a witness. Jb. 


. Identity of name is prima facie evidence of identity of person. Gitt v. 


Watson, 274. 

The admissions of the obligee of a bond, while he was the owner of it, 
that it was given for an illegal consideration, are competent evidence 
against his assignee. Murray v. Oliver, 405. 

If evidence of such admissions is excluded, the error is not cured by 
the fact that the obligee is afterwards sworn as a witness, at the in- 
stance of the party offering them. Jb. 


. Where a witness has been permitted to speak of the contents of a writ- 


ing, without having it present or accounting for its absence, the court 
should exclude such evidence from the jury, if it is objected to while 
the witness is still testifying. Filley v. Talbott, 416. 


. No principle is better settled than that a receipt may be explained by 


parol evidence. Weatherford v. Farrar, 474. 


. Adeed of trust executed by the garnishee to the defendant in the execu- 


tion, reciting that the former was indebted to the latter in the amount 
of a negotiable note which the deed was given to secure, was held suffi- 
cient evidence to authorize a judgment against the garnishee, his answer 
not positively denying that the defendant was the holder of the note, 
and no other person asserting a claim to it, at the trial, although it was 
then long past due. Colcord & Hall v. Daggett, 557. 


. A certificate of confirmation issued by recorder Conway, in 1834, of a 


claim included in Hunt’s list of confirmations under the act of 1824, is 
prima facie evidence of all the facts necessary to a confirmation by the 
act of 1812. Soulard v. Allen, 590. 


. An official survey is prima facie evidence of the boundaries and location 


of the land confirmed. Ib. 


. Where a map, which is referred to in a deed for the boundaries and 


location of the land confirmed, is lost, another map, which is proved to 
be one of three originals, is admissible in evidence. Jb. 


EXECUTION. 
See GARNISHMENT, 1. FrAupULENT ConveyANcEs, 4. Trespass, 1. 


1. 


A sale of land under execution after the death of the defendant, the levy 
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EXECUTION—( Continned.) 

having been made before his death, is not void, but at most only void- 
able. (This case arose under the law as it stood before 1845.) Mun- 
dy’s Administrator v. Bryan, 29. 

Property was seized by a constable under an execution. A third party 
interposed a claim, which was tried before a constable’s jury under the 
statute. The verdict of the jury was, that the property belonged to the 
plaintiffs in the execution. Held, this verdict justified the constable in 
selling. Schroeder & Evers v. Claric, 184. 

. The eighth article of the code, relative to the claim and delivery of per- 

sonal property, does not repeal the fourteenth section of the seventh 
article of the act concerning justices’ courts, which authorizes a trial 
before the constable of the right to property seized under execution, 
where a third party interposes a claim. If a trial is had at the in- 
stance of the claimant and the right found: against him, he cannot after- 
wards sue the officer, though he may all other parties who have inter- 
fered with his property. Ib. 
Under the act amendatory of the act concerning executions, approved 
March 5, 1849, property acquired by the husband by purchase after 
marriage, is not exempt from execution for debis contracted by the wife 
before marriage. Phelps v. Tappan, 393. 

. Under the 38th and 45th sections of the act of 1835, concerning “ ex- 
ecutions,?? a sheriff’s deed which recited that the land was exposed to 
sale”? at the court house door, in the city of St. Louis, during the 
term of the court of , for the year eighteen hundred and 
forty ——, was held void. Tanner v. Stine, 580. 


EXECUTORS AND ADMINISTRATORS. 
See Spaniso Law, 1. ADMINISTRATION. 


EXTINGUISHENT. 
See PRINCIPAL AND SuRETY, 2. 


FACTOR. 

1. A. consigned goods to B., a factor, for sale on commission. B. deliv- 
ered the goods to C. in payment of his own antecedent debt. Held, 
A.’s title was not divested. Benny v. Rhodes, 147. 

2. The circumstance that a factor has a lien on goods consigned to him, 
for advances, will not authorize him to deliver the goods in payment of 
his own debt, or to sell them in an unusual and irregular manner. 1b. 

3. In an action by a principal to recover goods tortiously delivered by his 
factor to the defendant, it was held, that a payment which had been 
made by the factor to his principal on a running account of consign- 
ments, there having been no appropriation of the payment by the par- 
ties to any particular items of the account, would not be applied in sat- 
isfaction of the charge for the goods sued for. Jb. 

4. A factor cannot deliver the goods of his principal in payment of his 
own debts, so as to pass the title, notwithstanding the state of accounts 
between him and his principal, at the time, may be in his favor. Ben- 
ny & House v. Pegram, 191. 
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FAILURE OF CONSIDERATION. 

1. Where a note given for a quit claim deed was payable unless the gran- 
tees should within twelve months establish that the grantors had no title, 
it was held, that if the grantees failed to establish the want of title 
within twelve months, they could not afterwards set the same up asa 
defence to the note by way of failure of consideration. Carter v. 
Harber & Pelham, 204. 


FORCIBLE ENTRY AND DETAINER. 
1. The action of forcible entry and detainer does not abate by the death of 
one of the plaintiffs. Carlisle § Keyser v. Rawlings, 166. 
2. The rule laid down in Cathcart v. Walter, 14 Mo. Rep., as to the mea- 


sure of damages in forcible entry and detainer, doubted. Walter v. 
Cathcart, 256. 


FOREIGN JUDGMENTS AND LAWS. 
See JcupGMENTs OF SISTER STATES. 


FORGERY. 
See Crimes anD PunisHMENTs, 6. INDICTMENT, 6. 


FORMER RECOVERY. 

1. In a suit upon an administrator’s bond, where the breach assigned was, 
that the administrator had failed to pay over money to which the plaintiff 
was entitled as heir of the intestate, tt was held, that the record of a for- 
mer recovery ina suit on the same bond, where a similar breach was 
assigned, was only prima facie evidence that the amount claimed in the 
second suit was passed upon in the former one; and that parol evidence 
was admissible to show that it was not passed upon, although, under 
the declaration in the former suit, it could have been given in evidence. 
State v. Morton, 53. 


FRAUDULENT CONVEYANCES. 

1. Under the eighth section of the act concerning fraudulent conveyances, 
(R. C. 1845,) the purchaser of personal property from a mortgagor in 
possession, will hold against a prior unrecorded mortgage, even though 
he had notice of it. But such would not be the case if the mortgage 
was recorded within a reasonable time after its execution. Bryson & 
Hardin, v. Penix, 13. 

2. If A. fraudulently transfers property to B., a purchaser from B., even 
for a valuable consideration, with notice of the fraud between A. and 
B. will take no title, as against A.’s creditors; but a third party who 
receives th »rope-tv frc > B. in payment of a just debt, without no- 
tice of thefraud vee: A. nd B. will hold it against the creditors 
of A. Knox v. Hunt § Labeaume, 174. 

3. See the case of Stagg +. kranklin & Fitch, 299. 

4. A party who receives a fraudulent conveyance of land, and makes no 
disclaimer, cannot strengthen his title by purchasing in the land at a 
sale under an execution against the fraudulent grantor. Stagg v. Frank- 
lin & Fitch, 299. 
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FRAUDULENT CONVEYANCES—( Continued.) 

5. An administrator cannot impeach a voluntary conveyance of his intes- 
tate for fraud as to creditors, although the estate may be insolvent. 
Brown’s Administrator v. Finley, 375. 

6. A conveyance of personal property made by a husband during his last 
sickness, and in expectation of death, with a view to defeat his wife’s* 
dower, is void as to her. Stone v. Stone, 389. 


FRAUDS AND PERJURIES. 

1. A verbal agreement not thereafter to run carriages on a particular route 
is not void by the statute of frauds, as a contract not to be performed 
within one year from the making thereof. The statute does not apply 
to contracts which may be performed within one year. Foster v. Mc- 
O’ Blenis § Matthews, 88. 


GAMING, 
See InpIcTMENT, 3. 


GARNISHMENT. 
1. The denial of the answer of a garnishee need not be verified by affidavit 
under the new code. Briggs v. Block, 281. Stewart v. Anderson, 82. 
2. The treasurer of a corporation, having its money in his hands, is not 
liable to garnishment, in a suit against a creditor of the corporation. 
Neuer v. O’ Fallon, 277. 

- The fact that the corporation has directed its treasurer to pay out of its 
funds in his hands a specific sum to the defendant in the attachment suit, 
as a mere gratuity for the benefit of third parties, will not render the 
treasurer liable to the process of garnishment, nor would it render the 
corporation thus liable. Jb. 

. It is not necessary that the name of every person summoned as garnishee 
in.an attachment suit should be inserted in the writ. Briggs v. Block, 
281. 

. The supreme court will not interfere with the discretion exercised by 
inferior courts in the matter of permitting allegations and interrogato- 
ries to garnishees to be filed after the regular time has elapsed, but be- 
fore the end of the term. Ib. 

. A. shipped a quantity of gold dust to B., with directions to sell it, and 
pay the proceeds to C., acreditor of A. It did not appear that C. had 
assented to this arrangement, or that he was advised of it. Before B. 
paid the money to C. he was summoned as garnishee in an attachment 
suit against A. Held, the money still remained the property of A. and 
was subject to the attachment. Jb. 

. It is well settled that the maker of a negotiable note may be summoned 

as garnishee of the holder. Colcord § Hall v. Daggett, 557. 
The plaintiffs in an execution, who have recovered judgment against the 
maker of a negotiable note summoned as garnishee, will be liable to a 
third party, who proves to have been the real holder of the note at the 
time of the garnishment. Jb. 

. A deed of trust executed by the garnishee to the defendant in the execu- 
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GARNISHMENT—( Continued.) 
tion, reciting that the former was indebted to the latter in the amount of 
a negotiable note which the deed was given to secure, was held sufficient 
evidence to authorize a judgment against the garnishee, his answer not 
positively denying that the defendant was the holder of the note, and 
no other person asserting a claim to it, at the trial, although it was then 
long past due. Jb. 


GROCERIES AND DRAM SHOPS. 
See Inns anp TAVERNS, 1, 2. 


GUARANTY. 
See Promissory Nores, 5, 6. 


GUARDIAN AND WARD. 
See Inrant, 1. Partition, 1, 2. EsectmEnr, 1. 

1. The prohibition of the statute (R. C. 1845) against the issuing of letters 
of administration upon the estate of a deceased minor, only applies to 
those cases where there are no debts except those which the guardian 
has allowed to be created. It does not apply where there are demands 
for which the minor would have been liable to an action. George § 
Ratcliffe v. Dawson’s Guardian, 407. 


HABEAS CORPUS. 
See Depositions, 3, 4. 
HUSBAND AND WIFE. 
See Dower. Marriace Contract. Conveyance, 6, 8, 9, 10, 11, 14, 
15. 

1. If the husband makes a reasonable allowance to the wife for necessa- 
ries during his temporary absence, and a tradesman, with notice of this, 
supplies her with goods, the husband is not liable, unless the trades- 
man can show that the allowance was not supplied. Otherwise, if the 
tradesman has no notice. Harshaw v. Merryman, 106. 

2. A conveyance of personal property, made by a husband during his last 
sickness, and in expectation of death, with a view to defeat his wife’s 
dower, is void as to her. Stone v. Stone, 389. 

3. Under the act amendatory of the act concerning executions, approved 
March 5, 1849, property acquired by the husband by purchase after mar- 
riage, is not exempt from execution for debts contracted by the wife 
before marriage. Phelps v. Tappan, 393. 

4. A confirmation by the act of June 13th, 1812, vested the title in the hus- 
band alone, as the head of the family, leaving the rights of the wife to 
be ascertained by the terms of the marriage contract, if any existed, or 
the laws regulating dower or community. Byron v. Sarpy, 455. 

5. Where the husband abandoned his possession prior to June 13th, 1812, 
neither he nor his wife had any claim upon which the act could operate. 
The abandonment of the husband was the abandonment of the wife. 
Db. 

6. By the Spanish law, which formerly prevailed here, property owned by 
husband and wife in community might, during the existence of the com - 
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HUSBAND AND WIFE—( Continued.) 
munity, be conveyed by the husband without the consent of his wife. 
The introduction of the common law, and of laws prescribing the mode 
in which a married woman might convey her separate property, did 
not abrogate this right of the husband to dispose of the community 
property. Moreau v. Detchemendy, 522. 


INDICTMENT. 
See Jurors. 

1. The indictment charged that the defendant assauiteu ***i'as Melville,” 
with intent to kill. The proof was that the name of the person as- 
saulted was ‘* Melvin.’? Held, this was such a variance as that the 
court should have directed an acquittal. State v. Curran, 320. 

2. On a trial for murder, it is error for the court, in its instructions to the 
jury, to assume that the name of the party slain is correctly stated in 
the indictment, this being a question of fact for the jury. State v. Dil- 
lihunty, 331. 

3. An indictment which charged the defendant with permitting a gaming 
device to be “set up and used,”? was held not bad for duplicity. The 
State v. Fletcher, 425. 

4. The failure of a clerk to enter upon an indictment the day of its return 
into court, does not entitle the defendant to his discharge. The State 
v. Clark, 432. 

5. One good count in an indictment will support a general verdict, no mat- 
ter how many defective counts there may be. State v. Jennings, 435. 

6. Where a party is charged with altering or forging a county warrant, an 
indictment is sufficient which alleges that he falsely altered and forged 
the warrant, &c., intending to defraud, &c., setting forth the warrant 
in hec verba, without alleging, in the words of the statute, that it was 
an instrument or writing, being or purporting to be the act of another, 
by which, a pecuniary demand or obligation was or purported to be 
transferred, created, &c., or by which, rights of property were or pur- 
ported to be transferred, &c., or in any manner affected. (Scorrt, J., 
dissenting.) State v. Finley, 445. 


INFANT. 

See Partition, 1, 2. EsectmeEnt, 1. 

1. Under the act regulating chancery practice, (R. C. 1845,) an order 
appointing a guardian ad litem for minor defendants, who have not 
been served with process, is erroneous. Hendricks v. McLean, 32. 

2. Under that act, it is no objection to a decree otherwise regular, that it 
does not give infant defendants a day to show cause after coming of 
age. Ib. 





3. To render a subsequent conveyance an avoidance of the prior convey- 
ance of an infant, it must be inconsistent therewith, so that both cannot 
properly stand together. Thus, where a minor conveyed her interest in 
a tract of land, and afterwards acquired another interest by inheritance, 

a deed subsequently executed by her after majority, conveying “all her 
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INFANT—( Continued.) 
right, title and interest’? in the tract, was held, not to be an avoidance of 
the prior deed. Leitensdorfer v. Hempstead, 269. 


INNS AND TAVERNS. 


1. The act of March 10th, 1849, repealing the act of February 16th, 1847, 
amendatory of the act concerning “Inns and Taverns,” (R. C. 1845,) 
left all the provisions of the act of 1845 in full force, and thereafter 
the holder of a tavern license was permitted to sell intoxicating liquor, 
in less quantity than one quart. The act of 1847 being an amendatory, 
and not a repealing act, the provision of our statute, that the repeal of a 
repealing act shall not revive the original, does not apply. City of 
Hannibal v. Guyott, 515. 

2. A city ordinance cannot abridge the rights of the holder of a previously 
issued tavern license, in regard to the sale of intoxicating liquors. 1b. 


INSOLVENT DEBTORS. 


1. In an action on a judgment of another state, it was held, that a certifi- 
cate of discharge in bankruptcy, obtained before the rendition of the 
judgment, was no defence. Rees v. Butler, 173. 

2. A discharge under the insolvent laws of one state will not discharge the 
insolvent from a contract made with a citizen of another state. Fareira 
v. Keevil, 186. 


INSURANCE. 


1, A policy of life insurance contained a clause by which it was avoided, 
if the assured should die in the known violation of a law of the state. 
It was held that, under this clause, the policy would not be avoided, if 
the assured was killed in an altercation, under circumstances which 
would make the slayer guilty of manslaughter. To avoid the policy, 
the killing must have been justifiable or excusable homicide. Harper 
v. Phenix Insurance Co., 109. 
2. What constitutes a killing in self-defence is a question of law. Ib. 
3. Where one of the conditions in a policy of fire insurance upon the 
goods of two partners was, that “ any transfer or change of title in the 
property insured” should avoid the policy, it was held, that a disso- 
lution of partnership before loss, and a division of the goods, so that 
each partner owned distinct portions, was a change of title within the 
meaning of the condition. Dreher § Bumb v. Ztna Insurance Compa- 
ny, 128. 
An open policy of insurance upon shipments gave a general privilege of 
reshipment. A boat, upon which a particular shipment covered by the 
policy was made, abandoned the voyage which she might have com- 
pleted, and the goods, after some delay, were reshipped upon another 
boat. It was held, that the reshipment did not avoid the policy. If the 
delay was such a deviation as would avoid the policy, it could only be 
available to the insurers when relied upon in their answer. Fletcher 
v. St. Louis Marine Insurance Co., 193. 
5. By the terms of an open policy, the risk commenced “ from and immedi- 
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INSURANCE—( Continued.) 





ately following the loading of the goods on board the boat or vessel,” 
and continued “ until the arrival of said boat or vessel at the port of 
destination, and with reasonable time allowed to discharge the cargo.” 
Part of a particular shipment covered by the policy was discharged at 
the port of destination, but a reasonable time had not elapsed to dis- 
charge the remainder. It was held, that the risk did not cease as to the 
part discharged, unless it had been delivered to and received into cus- 
tody by the consignee. Ib. 

. What amounts to a delivery and acceptance is a question of fact for 
the jury. Ib. 

. An action lies to recover back money paid by an insurance company, 
in ignorance of an insurance subsequently effected, which avoided the 
policy. Columbus Insurance Co. v. Walsh, 229. 

The fact that the party in whose name the insurance was effected and to 
whom the loss was paid, merely acted as agent of the real owner, and 
had paid over to him, will not prevent his liability back to the compa- 
ny unless he disclosed his agency before payment. Jb. 

. The fact that an agency of a foreign insurance company fails to take 
out a license according to law, will not prevent the company from 
maintaining or defending a suit. 1b. 

. An absolute assignment or sale of insured property after insurance is 
effected, takes away the insurable interest of the vendor, and creates a 
bar to the right of action on the policy, unless by some means its ex- 
istence has been preserved for the benefit of the assignee. Morrison’s 
Adm’r v. Tennessee Marine & Fire Insurance Co., 262. 

. Where A. effected an insurance on property, and afterwards sold and 
conveyed it to B., who reconveyed it to a trustee to secure to A. the 
payment of the purchase money, it was held that A. retained an insur- 
able interest, and after a loss might recover on the policy to the extent 
of his actual loss, not to exceed the sum insured. Jb. 

. The failure of the insured to disclose the state of his title, or the extent 
of his interest in the insured property, will not avoid the policy, unless 
there is a fraudulent concealment or misrepresentation. If the insurer 
deems this information material, he may protect himself by inquiry, or 
by the conditions of his policy. Ib. 

The right of a surety to be subrogated to the securities of his principal, 
does not arise until he has paid the principal’s debt. Thus the insur- 
ance company could not be subrogated to A.’s rights against B. until 
it had paid the insurance, if atall. Id. 


INTERPLEADER. 
See Practice, 1. 


JOINTURE. 
See Dower, 1. 


JUDGMENT. 


See AssigNMENT, 1. JupGmMENTS oF Sister STATES. 
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626 INDEX. 

JUDGMENTS OF SISTER STATES. 

1. In an action on a judgment of another state, it was held, that a certifi- 
cate of discharge in bankruptcy, obtained before the rendition of the 
judgment, was no defence. Rees v. Butler, 173. 


JUDICIAL SALE. 
See Sate, 3. Spraniso Law, 1. 


JURISDICTION. 

1. The act of February 23, 1853, establishing the St. Louis land court, and 
giving it exclusive jurisdiction in certain cases, did not oust the juris- 
diction of the other courts in such cases, until the land court was or- 
ganized by the election of a judge and clerk. Mason v. Woerner & 
Schleier, 566. 


JURORS. 


1. The illegal manner of summoning a grand jury is no ground for a plea 
in abatement to an indictment, nor would it, under our statute, be any 
ground for a challenge to the array. The State v. Bleekley, 428. 


JUSTICES’ COURTS. 
See AssauLT AND BaTTery, 3. Practice, 18. Costs, 4. 

1. Property was seized by a constable under an execution. A third party 
interposed a claim, which was tried before a constable’s jury under the 
statute. The verdict of the jury was, that the property belonged to the 
plaintiffs in the execution. Held, this verdict justified the constable in 
selling. Schroeder & Evers v. Clark, 184. 

2. The eighth article of the code, relative to the claim and delivery of per- 
sonal property, does not repeal the fourteenth section of the seventh 
article of the act concerning justices’ courts, which authorizes a trial 
before the constable of the right to property seized under execution, 
where a third party interposesa claim. If a trial is had at the instance 
of the claimant and the right found against him, he cannot afterwards 
sue the officer, though he may all other parties who have interfered 
with his property. 1b. 

LAND COURT. 

1. The act of February 23, 1853, establishing the St. Louis land court, and 
giving it exclusive jurisdiction in certain cases, did not oust the juris- 
diction of the other courts in such cases, until the land court was or- 
ganized by the election of a judge and clerk. Mason v. Woerner & 
Schleier, 566. 


LANDLORD AND TENANT. 

1. A landlord has a lien upon the crops grown on the demised premises in 
any year for the rent of that year, (R. C. 1845,) but this lien can only 
be enforced by process of law. Rent may be reserved in such a way 
that the landlord will not be entitled to his lien. Knox vy. Hunt & Por- 
ter, 243. 

2. The lien continues eight months, and during that time, the landlord 

may take steps to subject the crop to the payment of the rent. If the 
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LANDLORD AND TENANT—( Continued.) 

property remains in specie in the hands of an assignee, he may, during 
the continuance of the lien, seize it under process, or might, if it was 
consumed, hold the assignee accountable for its value, if the assignment 
was voluntary, or taken with a knowledge of the existence of the lien. 
The crop, during the continuance of the lien, would not be subject to 
the process of the law at the suit of any other creditor, without pay- 
ment of the rent, as the lien of the landlord would protect it from sale. 
Nothing can be seized under execution which cannot be sold. Jb. 

. An averment that a party “used and occupied premises with the per- 
mission. of the owner, thereby becoming his tenant,’ is a sufficient 
averment of indebtedness. Walker v. Mauro, 564. : 


LANDS AND LAND TITLES. 
See Scoot Lanp. 

1. A confirmation with an official survey, under the act of 1836, is a better 
title than the confirmation of commons to the inhabitants of Carondelet 
by the act of 1812, without an approved survey. Inhabitants of Caron- 
delet v. Dent, 284. 

. It is well settled that no claim was confirmed by the act of 1812, which 
had been abandoned before that date. Byron v. Sarpy, 455. 

. A confirmation by the act of June 13th, 1812, vested the title in the hus- 
band alone, as the head of the family, leaving the rights of the wife to 
be ascertained by the terms of the marriage contract, if any existed, or 


the laws regulating dower or community. Ib. 

. Where the husband abandoned his possession prior to June 13th, 1812, 
neither he nor his wife had any claim upon which the act could operate. 
The abandonment of the husband was the abandonment of the wife. 


Ib. 

. A party claiming title under one of two conflicting Spanish grants can- 
not obtain the benefit of a confirmation upon the other, even though the 
former may have been illegally purchased by the confirmee before con- 
firmation. Charleville v. Chouteau, 492. 

. As between two Spanish grants, it is well settled that the one first con- 
firmed is the better title. Ib. 

. A certificate of confirmation issued by recorder Conway, in 1834, of a 
claim included in Hunt’s list of confirmations under the act of 1824, is 
prima facie evidence of all the facts necessary to a confirmation by the 
act of 1812. Soulard v. Allen, 590. 

. An official survey is prima facie evidence of the boundaries and loca- 
tion of the land confirmed. Jb. 

. Where a map, which is referred to in a deed for the boundaries and lo- 
cation of the land confirmed, is lost, another map, which is proved to be 
one of three originals, is admissible in evidence. 1b. 


LAND WARRANT. 
See WarRANTY, 1. 


LARCENY. 
1. The finder of lost property, having no marks by which the owner can 
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LARCENY—( Continued.) 
be ascertained, is not guilty of larceny, although he takes it animo 
Surandi. State v. Conway, 321. 


2. To constitute larceny, the intention to steal must have been formed at 
the time of the taking. Jb. 


LICENSE. 
See Inns anp Taverns, 1, 2. 
LIEN. 
See ATTORNEY AND CouNsEL, 1. Factor, 2. 

1. A landlord has a lien upon the crops grown on the demised premises in 
any year for the rent of that year, (R. C. 1845,) but this lien can only 
be enforced by process of law. Rent may be reserved in such a way 
that the landlord will not be entitled to his lien. Knox v. Hunt & Por- 
ter, 243. 

2. The lien continues eight months, and during that time, the landlord may 
take steps to subject the crop to the payment of the rent. If the prop- 
erty remains in specie in the hands of an assignee, he may, during the 
continuance of the lien, seize it under process, or might, if it was con- 
sumed, hold the assignee accountable for its value, if the assignment 
was voluntary, or taken with a knowledge of the existence of the lien. 
The crop, during the continuance of the lien, would not be subject to 
the process of the law at the suit of any other creditor, without payment 
of the rent, as the lien of the landlord would protectit from sale. Noth- 
ing can be seized under execution which cannot be sold. Ib. 


LIFE INSURANCE. 
See INsvRANCE, 1. 


LIMITATION. 

1. The statute of limitations did not begin to run against the inhabitants of 
the town of Carondelet, until they were incorporated, and thus capaci- 
tated to sue; but the claim of an occupant of a lot would constitute the 
ground of a valid compromise between him and the inhabitants. Reilly 
v. Chouquette, 220. 

. A master, who permits his infant slave to remain with its mother during 
infancy, free from his control, will not be construed to have abandon- 
ed his right; nor will the possession of the mother be such adverse 
possession as is protected by the statute of limitations; nor will the 
fact that the master permits the mother to receive the benefit of the 
child’s services, after it becomes old enough to render them, in remu- 
neration for her care during its infancy, operate to his disadvantage. 
Davis v. Evans, 249. 


MARRIAGE CONTRACT. 
1. A marriage contract is binding between the parties thereto, although not 
acknowledged or proved and recorded. Logan v. Phillips, 22. 
2. A widow’s dower may be barred by an equitable jointure, notwithstand- 
ing the fourteenth section of the act concerning dower, (R. C. 1845.) 
I. 
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MARRIAGE CONTRACT.—( Continued.) 

3. A liberal construction will be indulged in support of ante-nuptial settle- 
ments made as a substitute for dower. If the provision is ample, they 
will be upheld, without any nice discrimination between legal and equit- 
able jointures. 1b. 

MASTER AND SERVANT. 
See SLave. 

1. To make a master responsible for damages caused by his servant, it 
must be shown that they resulted from a wrongful act done by the com- 
mand of the master, or from the negligence of the servant in transacting 
the business for which he was employed. Douglass v. Stephens, 362. 

MECHANICS’ LIENS. 
See Costs. 

1. Where the owner of real estate dies pending a proceeding by scire facias 
to enforce a mechanic’s lien, the suit must be revived against his heirs, 
and not against his personal representatives. Belcher v. Schaumburg, 
189. 

MORTGAGE. 
See FRAUDULENT CoNVEYANCES, 1. 

1. A mortgage more than twenty years old is not such an outstanding title 
as will defeat an action of ejectment, no evidence being given in relation 
to the possession of the mortgaged premises, nor any evidence of the 
present existence of the mortgaged debt. Moreau v. Detchemendy, 522. 

NAME. 
See InpicTMENT, 1, 2. 
NEW TRIAL. 

1. An application for a review and new trial under the new code must 
be made at the term at which the trial took place. Honey v. Honey’s 
Hetrs, 466. 

2. Surprise at the trial is no ground of relief in a court of equity upon a 
bill for a new trial. Jb. 

NOTARY PUBLIC. 
1. A notary public, being an officer authorized to take depositions, has au- 
thority under the eighth section of the act concerning “ witnesses,”? 
(R. C. 1845,) to commit a witness for refusing to answer any questions 
other than those which it is his personal privilege to refuse to answer. 
Ex parte McKee, 599. 
OFF-SET. 
See Set-orr. 


OFFICER. 

1. Under the act of 1845, the failure of the general assembly to elect a 
public printer did not create a vacancy, which the governor could fill 
by appointment, but the incumbent, who was authorized to hold the 
office until his successor should be elected and qualified, held over. 
(Scott J., dissenting.) The State, ex rel. Tredway v. L''sk, 333. 
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PARENT AND CHILD. 
See ABATEMENT, 1. 


PARTITION. 

1. Under the act of 1825, concerning partition, no notice by publication 
to non-resident minor defendants was necessary, where the court ap- 
pointed a guardian ad litem, who appeared and answered the plaintiffs 
petition. Hite v. Thompson, 461. 

2. Under that act, the guardian ad litem had power to consent to a pri- 
vate, instead of a public sale. Ib. 

3. The statutory mode of partition does not exclude the equitable jurisdic- 
tion of the subject. A plaintiff in a partition suit may claim such a 
division of the land as that he will receive the benefit of, or compen- 
sation for improvements made by him before partition; and where par-- 
tition is made, and he makes no objection to the report of the commis- 
sioners, he cannot afterwards maintain a suit to recover compensation 
for his improvements. Spitis v. Wells, 468. 


PARTNERSHIP. 
1. Decree reversed for an error in the adjustment of a partnership account. 
White v. Bullock, 16. 
2. A member of a firm gave the check of the firm to pay a note of another 
firm of which he was a member, at a banking house where it was 
deposited by the holder for collection. Held, the firm, out of whose 


money the note was paid, cannot recover it back, the banker having no 
notice of the want of authority of the member who drew the check. 
His notorious insolvency is not constructive notice of his want of au- 
thority. Murphy & Freligh v. Camden, 122. 


PAYMENT. 
See APPLICATION OF PAYMENTS. 

1. A. shipped a quantity of gold dust to B., with directions to sell it, and 
pay the proceeds to C., a creditor of A. It did not appear that C. had 
assented to this arrangement, or that he was advised of it. Before B. 
paid the money to C. he was summoned as garnishee in an attachment 
suit against A. Held, the money still remained the property of A. and 
was subject to the attachment. Briggs v. Block, 281. 


PLEADING. 
See Former Recovery, 1. Practice, 6, 14. Variance, 2. 

1. In a petition on a note against the maker and some of the indorsers, it 
is not necessary to allege that the note has not been paid by an indorser, 
who is not joined in the suit, or that the amount of the note is due to 
the plaintiff. It is sufficient to aver the execution of the note and the 
non-payment of it by the defendants. Page & Bacon v. Snow, 126. 

2. If a plaintiff, in his petition, charges the defendant as guarantor of a 
note, he cannot recover against him as surety, although the defendant 
sets up in his answer that he is surety, and although the contract of a 
surety is more onerous than that of a guarantor. The contract of a 
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PLEADING—( Continued.) 
guarantor is different from that of a surety. Perry v. Barret, 140. 

3. Under a system of practice which permitted the defence of liberum 
tenementum to be made to an action of trespass quare clausum fregit, by 
evidence under a general plea, without being specially pleaded, it was 
held, that the plaintiff might newly assign the abuttals of his close by 
evidence. Emerson & Childs v. Sturgeon, 170. 

4. The plaintiff, in her petition, averred, that at the special instance and 
request of defendant, she had promised to marry him, (without-aver- 
ring that defendant had promised to marry her,) and that defendant, not 
regarding his said promise, &c., but contriving to injure and deceive the 
plaintiff, had married another person. Held sufficient after verdict, 
although it would have been bad on demurrer. Roper v. Clay, 383. 

5. An averment that a party “used and occupied premises with the per- 
mission of the owner, thereby becoming his tenant,” is a sufficient aver- 
ment of indebtedness. Walker v. Mauro, 564. 

6. An order drawn on the whole of a debt is an equitable assignment of it, 
and under the new practice, the party in whose favor the order is drawn 
may sue for the debt in his own name. Ib. 


PRACTICE IN CHANCERY. 
See Inrant, 1, 2. 
1. A decree in conformity to the act regulating chancery practice, in a pro- 
ceeding against unknown heirs, is effectual to pass the title of the heirs. 
Gitt v. Watson, 274. 
PRACTICE IN SUPREME COURT. 
See Supreme Court. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Supreme Court, 14. 

1. A party who appeals from a conviction and fine before a justice for an 
assault and battery, and enters into the recognizance required by statute, 
is not obliged to appear in person to prosecute his appeal, and it is error 
to affirm the judgment upon his failure to do so. State v. Buhs, 318. 

. The supreme court will not interfere with the discretion exercised by 
the criminal court, in adjudging payment of costs after a hearing, against 
a party who appears before it under a recognizance to keep the peace, 
although he is not required to enter into any further recognizance. 
State v. Hoffman, 329. 

. It is error for a court to comment upon the evidence in a criminal case, 
unless requested so to do by the prosecuting attorney and the defendant. 
The State v. Dunn, 419. 

. A court is not required to select each fact constituting an offence, and 
instruct the jury to acquit if they have a reasonable doubt of that fact. 
A general instruction to acquit the accused, if they have a reasonable 
doubt of his guilt on the whole case, is sufficient. 1b. 

. The illegal manner of summoning a grand jury is no ground for a plea 
in abatement to an indictment, nor would it, under our statute, be any 
ground for a challange to the array. The State v. Bleekley, 428. 
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PRACTICE & PROCEEDINGS IN CRIMINAL CASES—( Continued.) 
6. There is no doubt of the power of a court to make nunc pro tunc entries 
on the record in furtherance of justice. State v. Clark, 432. 
7. The failure of a clerk to enter upon an indictment the day of its return 
into court, does not entitle the defendant to his discharge. Ib. 


PRACTICE. 
See Supreme Court, 1, 16. Preapine, 3. 

1. The supreme court will not interfere with the discretion exercised by 
inferior courts in refusing permission to interplead in attachment suits, 
after the expiration of the time limited by their rules. It is only in 
flagrant cases that the supreme court will disturb the construction by a 
court of its own rules. Funkhouser & Pottle v. How, 47. 

. Under the new code, the denial of the answer of a garnishee need not 
be verified by affidavit. Stewart v. Anderson, 82. Briggs v. Block, 
281. 

. Where a judge permitted a deposition, parts of which had been ruled 
out, to be sent out to a jury after they had retired to make up their ver- 
dict, but accompanied it with an instruction that the parts ruled out were 
not evidence for any purpose, the supreme court refused to disturb the 
judgment, no exception having been taken, and it not appearing that the 
testimony ruled out was calculated to prejudice the jury; but intimated 
that it was not a proper practice. Foster v. McO’ Blenis, 88. 

. Where a plaintiff, who was suing for damages to a boat, proved damage, 
but not the amount of it, a judgment was erroneously given for the 
defendant, instead of a judgment for the plaintiff for nominal dam- 
ages. Brown v. Emerson, 103. 

. A suit by attachment was commenced before a justice against Benjamin 
F. Otis and Otis, as non-residents, upon a note signed by B. F. 
Otis & Co., and judgment by default was rendered against the defend- 
ants upon publication, On appeal to the circuit court, it was held erro- 
neous to refuse permission to the plaintiff to dismiss as to Otis, 
it appearing that no such person was ever a member of the firm. Moore 
v. Otis, 118. 

. Under the new code, a right of action for the conversion of property 
may be assigned, so as to enable the assignee to sue in his own name. 
A demand, however, is essential to the assignee’s right of action, if the 
property is in existence. Smith v. Kennett, 154. 

. It is error to instruct that a plaintiff cannot recover, if there is any evi- 
dence whatever, either direct or inferential, upon which the jury could 
find a verdict. Emerson & Childs v. Sturgeon, 170. 

. Case affirmed, because there was no bill of exceptions to the action of 
the court upon motions. City of St. Louis v. Milligan, 181. 

. The eighth article of the code, relative to the claim and delivery of per- 
sonal property, does not repeal the fourteenth section of the seventh ar- 
ticle of the act concerning justices’ courts, which authorizes a trial be- 
fore the constable of the right to property seized under execution, where 
a third party interposes aclaim. Schroeder & Evers v. Clark, 184. 
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PRACTICE—( Continued.) 

10. A motion to strike out portions of a pleading should be put in such a 
shape that the record which goes to the supreme court will show the 
objectionable portions. State, to use of Sly v. Steinman §& Lauman, 
201. 

. It seems, that a suit may be commenced against several defendants by 
attachment as to some and by summons as to others. Franciscus v. 
Bridges, 208. 

. Where a suit was thus commenced, and there was personal service and 
a general judgment against all the defendants, which was afterwards 
set aside as to one of them on his application, it was held erroneous for 
the court to dismiss the action as to him, upon the ground of the sepa- 
ration. The new code contemplates different judgments in the same 
action. 1b. 

. The manner of serving notices to take depositions is regulated by the 
act of 1845, concerning “ depositions,” and not by the new code of 
practice. Miller v. McKenna, 253. 

. Under the new practice, a party is not required to file with his pleading 
all his documentary evidence, nor to set forth every link in his chain of 
title. Gitt v. Watson, 274. 

. It is not necessary that the name of every person summoned as garnishee 
in an attachment suit should be inserted in the writ. Briggs v. Block, 
281. 

. The supreme court will not interfere with the discretion exercised by 
inferior courts in the matter of permitting allegations and interrogato- 
ries to garnishees to be filed after the regular time has elapsed, but be- 
fore the end of the term. 1b. 

. In a suit for damages under the code, where the demand is not liquida- 
ted or the law does not fix the measure of damages, a writ of inquiry 
must be executed and the damages proved before final judgment upon a 
default ; and it must appear from the record that there was an inquiry. 
Wetzell v. Waters, 396. 

. The circuit court may affirm the judgment of a justice, when the party 
appealing fails to prosecute his appeal. (Martin v. White, 11 Mo. 
Rep., 214, affirmed.) Starr v, Stewart, 410. 

. Where a witness has been permitted to speak of the contents of a writ- 
ing, without having it present or accounting for its absence, the court 
should exclude such evidence from the jury, if it is objected to while 
the witness is still testifying. Filley v. Talbott, 416. 

. There is no doubt of the power of a court to make nune pro tunc en- 
tries on the record in furtherance of justice. The State v. Clark, 432. 

. An application for a review and new trial under the new code, must be 
made at the term at which the trial took place. Honey v. Honey’s 
Heirs, 466. 

. A trial before the court without a jury; a general finding for the defend- 
ant; no objection to any evidence and no point of lawraised. Judgment 
affirmed. Haase v. Stevens, 476. Sickles v. Patterson, 479. 
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PRACTICE—( Continued.) 

23. No.finding of facts necessary on the trial of a cause appealed from a 
justice. Ib. 

24. A court is not warranted in ordering a continuance to be set aside with- 
out strong reasons. When it is done at the instance of one party, an 
authentic copy of the order should be served on the other party. Marsh 
v. Morse, 477. 

. Under the new practice, where a plaintiff or defendant dies, the suit can 
be continued in the name of the representative in interest, only upon 
the voluntary appearance of the adverse original party, or after the ser- 
vice upon such party of a scire facias. The sixteenth secticn of article 
five of the practice act of 1845, is not repealed by the new code. Fer- 
ris? Adm’r v. Hunt, 480. 

. The new code does not apply to the trial of a cause appealed from a 
justice. In such cases, it is still proper to ask declarations of law from 
the court on a trial without a jury. Soutier v. Kellerman, 509. 

. An order drawn on the whole of a debt is an equitable assignment of it, 
and under the new practice, the party in whose favor the order is drawn 
may sue for the debt in his own name. Walker v. Mauro, 564. 

. It is not necessary for the court to find the facts upon an enquiry of 
damages after a judgment by default. Hubbell § Hunt v. Weston & 
Russell, 604. 


PRINCIPAL AND AGENT. 
See CorporaTions, 2, 3. Factor. 


PRINCIPAL AND SURETY. 


1. A creditor is entitled to the benefit of all securities given by the prin- 
cipal iebtor for the indemnity of his surety. Haven v. Foley & Papin, 
136. 

2. A. executed a deed of trust on personal property, to indemnify B. as 
indorser of a note made by A. to C. Afterwards, D. executed his note 
to C. for A.’s debt, under an agreement between himself and B. and C. 
that A.’s note with B.’s indorsement should be delivered to him, and the 
deed of trust assigned to him. Under this agreement, the deed of trust 
was by B. and the trustee assigned to D. and the note was by C. hand- 
ed to B. to be delivered to D., but B. refused to deliver it. Held, D.’s 
note was not an extinguishment of A.’s indebtedness, and D. is entitled 
to the benefit of the deed of trust given for B.’s indemnity. Ib. 

3. The right of a surety to be subrogated to the securities of his principal, 
does not arise until he has paid the principal’s debt. Morrison’s 4d- 
ministrator v. Tennessee Marine and Fire Insurance Co., 262. 


PROMISSORY NOTES. 
See Damaces, 9. Britis oF EXCHANGE AND NEGOTIABLE Notes, 1, 2, 3. 
1. A party who writes his name on the back of a note, of which he is 
neither payee nor endorsee, in the absence of extrinsic evidence, is to 
be treated as a maker of the note, whether it be negotiable under our 
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PROMISSORY NOTES.—( Continued.) 
statute or not. Lewis & Brother v. Harvey & Stewart, 74. Perry v. 
Barret, 140. 

. Parol evidence, however, is admissible to show that he did not sign, as 
maker, but as indorser, and that such was the understanding of the par- 
ties at the time. Ib. 

. The holder of a note may sue all or any of the parties to it, at his option. 
Page & Bacon v. Snow, 126. 

. Ina petition on a note against the maker and some of the indorsers, it 
is not necessary to allege that the note has not been paid by an indors- 
er, who is not joined in the suit, or that the amount of the note is due 
to the plaintiff. It is sufficient to aver the execution of the note and the 
non-payment of it by the defendants. 1b. 

. If a plaintiff, in his petition, charges the defendant as guarantor of a 
note, he cannot recover against him as surety, although the defendant 
sets up in his answer that he is surety, and although the contract of a 
surety is more onerous than that of a guarantor. Perry v. Barret, 140. 

. The contract of a guarantor is different from that of a surety. Ib. 

. Damages arising from a different transaction are no defence to an action 
onanote. Pratt § Reath v. Menkens, 158. 

. Where a note given for a quit claim deed was payable unless the gran- 
tees should within twelve months establish that the grantors had no . 
title, it was held, that if the grantees failed to establish the want of title 
within twelve months, they could not afterwards set the same up as a 
defence to the note by way of failure of consideration. Carter v. Har- 
ber & Pelham, 204. 

. An accepted order, payable in articles to be manufactured by the ac- 
ceptor at a future time, does not import a consideration, and cannot be 
sued upon as an inland bill of exchange, or as a promissory note; nor 
does it, like an accepted order to deliver specific articles which are de- 
signated, vest the property in the person in whose favor it is drawn. 
Jeffries v. Hager, 272. 


PUBLIC ADMINISTRATOR. 
1. The defendant, in a suit brought by a public administrator, cannot re- 
quire him to show that the facts exist which authorize him to admin- 
ister. Wetzell v. Waters, 396. 


PUBLIC PRINTER. 

1. Under the act of 1845, the failure of the general assembly to elect a 
public printer did not create a vacancy which the governor could fill by 
appointment, but the incumbent, who was authorized to hold the office 
until his successor should be elected and qualified, held over. (Scott, 
J., dissenting.) The State, at the relation of Tredway, v. Lusk, 333. 


QUARANTINE LAWS. 
See ConsTITUTION, 2. 


RAILROAD. 
1. The charter, granted to the Pacific railroad in 1849, was subject to the 
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RAILROAD—( Continued.) 
general law concerning corporations of 1845, which gave the legislature 
power to alter, suspend or repeal all charters thereafter granted. A 
person who subscribed for stock under the original charter will not be 
discharged from his liability to pay for it, by a subsequent legislative 
alteration of the charter without his consent, the general object of the 
corporation remaining unchanged. Pacific Railroad v. Renshaw, 210. 

Qu. Whether the legislative control would extend to an entire change in 
the character and objects of the corporation? Jb. 


RECEIPT. 


1. No principle is better settled than that a receipt may be explained by 
parol evidence. Weatherford v. Farrar, 474. 


RECOUPMENT. 
See Damaces, 9. 


REMAINDER AND REVERSION. 

1. A court, in its discretion, may require a tenant for life of slaves or other 
property, to give security that the property shall be forthcoming upon 
the termination of the life estate. Roberts v. Stoner, 481. 

ROADS AND HIGHWAYS. 

1. Under the act concerning “roads and highways,” (R. C. 1845,) an 
overseer appointed to open a road cannot deviate from the route desig- 
nated by the commissioners, against the consent of the owner over 
whose land the road passes. Where two objects, distant from each 
other, are marked by the commissioners, as designating the route of the 
road, the presumption is that the road is located on a straight line from 
one object to the other, if nothing appears to the contrary from their 
report or other official action. Butler v. Barr, 357. 

The testimony of the commissioners, after they have ceased to be such, 
is not admissible to vary the legal import of their report. 1b. 

3. County courts having jurisdiction of the subject matter of opening roads, 
the order appointing an overseer to open a road is sufficient to protect 
him from liability as a trespasser on account of irregularity in the pro- 
ceedings previous to the order. 1b. 

SALES. 
See Execution, 1. 


2 


1. If A. fraudulently transfers property to B., a purchaser from B., even 
for a valuable consideration, with notice of the fraud between A. and 
B. will take no title, as against A.’s creditors; but a third party, who 
receives the property from B. in payment of a just debt, without notice 
of the fraud between A. and B. will hold it against the creditors of A. 
Knox v. Hunt & Labeaume, 174. 

2. A purchaser at a trustee’s sale, the terms of which are cash, must pay 
the money within a reasonable time. If he fails to do so, upon a ten- 

der of a deed, a court of equity will not enforce a conveyance, upon 

a subsequent tender of the amount of his bid. Heuer v. Rutkowskt, 

217. 
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SALES—( Continued.) 
3. An administration sale passes no title unless a deed is executed. Woh- 
lien v. Speck, 561. 


SCHOOL LAND. 

1. Under the act of congress of March 23, 1823, where the register and re- 
ceiver, under the advice and direction of the school commissioners ap- 
pointed by the state, located land in lieu of the sixteenth section, granted 
by the act of March 6, 1820, for the use of schools, and where the land 
thus located was sold under a law of the state, on the petition of the 
inhabitants of the township, and the money applied to the benefit of 
schools in that township, it was held, that the state and the inhabitants 
of the township were estopped from afterwards claiming the sixteenth 
section. The State, to use of Township 44, v. Dent, 313. 

SEAL. 

1. Where a sheriff’s deed is not sealed, a court of equity cannot by its 

decree aid the imperfect execution. Courts of equity cannot carry into 


effect by their decrees the incomplete execution of statutory powers. 
Moreau v. Detchemendy, 522. 
SECURITIES. 
See Principat AND Surety, 1, 2. 

1. Under the act concerning securities (R. C. 1845) a surety will not be 
discharged by the fact that the creditor whom he has notified to com- 
mence suit against all the parties liable, does not join him in the suit. 
Nor by the fact that a co-security, who is a non-resident of the state, is 
not proceeded against. Perry v. Barret, 140. 

SEDUCTION. 
See Damaces, 10. 
SEQUESTRATION. 

1. Under what circumstance, a writ of sequestration may issue. Roberts 

v. Stoner, 481. 


SET-OFF. 
1. Unliquidated damages are not the subject of set-off under the new prac- 
tice. Mahan v. Ross, 121. Pratt § Reath v. Menkens, 158. 


SHERIFF’S DEED. 

1. Where a sheriff’s deed is not sealed, a court of equity cannot by its de- 
cree aid the imperfect execution. Courts of equity cannot carry into 
effect by their decrees the incomplete execution of statutory powers. 
Moreau v. Detchemendy 522. 

2. Under the 38th and 45th sections of the act of 1835, concerning “ execu- 
tions,’’ a sheriff’s deed which recited that the land was exposed to sale 
at the court house door, in the city of St. Louis, during the term 
of the court of ————, for the year eighteen hundred and forty 
——, was held void. Tanner v. Stine, 580. 

SHIPPING. 
See Boats AND VESSELS. 
41—voL. XVIII. 
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SLAVE. 
See Damaces, 13. 

1. A master who permits his infant slave to remain with its mother during 
infancy, free from his control, will not be construed to have abandoned 
his right ; nor will the possession of the mother be such adverse posses- 
sion as is protected by the statute of limitations ; nor will the fact that 
the master permits the mother to receive the benefit of the child’s ser- 
vices, after it becomes old enough to render them, in remuneration for 
her care during its infancy, operate to his disadvantage. Davis v. 
Evans, 249. 

2. A free negro, under our laws, cannot hold slaves. Per Scott, J. Judges 
Gamble and Ryland dissenting. Jb. 


SPANISH LAW. 

1. At an executor’s sale, in Spanish times, no bidder presenting himself 
for a common field lot which was subject to a charge for keeping the 
common fence in repair, the same was by the lieutenant governor trans- 
ferred to the executor, upon his assuming to bear the charge. Held, the 
transfer was to be regarded as a governmental act, made upon consider- 
rations affecting the public, as well as from a regard to the interests of 
the estate, and did not come within the rule that an executor could not 
purchase property which it was his duty to administer. Charleville v. 
Chouteau, 492. 

. By the Spanish law, which formerly prevailed here, property owned by 
husband and wife in community might, during the existence of the com- 
munity, be conveyed by the husband without the consent of his wife. 
The introduction of the common law, and of laws prescribing the mode 
in which a married woman might convey her separate property, did not 
abrogate this right of the husband to dispose of the community prop- 
erty. Moreau v. Detchemendy, 522. 


SPECIFIC PERFORMANCE. 
1. A purchaser at a trustee’s sale, the terms of which are cash, must pay 
the money within a reasonable time. If he fails to do so, upon a ten- 
der of a deed, a court of equity will not enforce a conveyance, upon a 
subsequent tender of the amount of his bid. Heuer v. Rutkowski, 216. 
ST. LOUIS. 
See Lanp Court. 


SUPREME COURT. 
See Practice, 1. Appeat, 1, 2. 

1. Where the instructions given fairly present the case to the jury, the 
judgment will not be reversed, although other instructions, in themselves 
proper, were refused. Young v. White, 93. 

2. Judgment affirmed, because the record did not show any question of law 
in relation to evidence, nor any exception to instructions. Barton v. 
Weatherby, 103. 

3. The supreme court does not review the decisions of inferior courts upon 

motions for new trials upon the evidence. Charles v. Mitchell, 106. 
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ST. LOUIS—( Continued.) 
Eversole v. Miller’s Adminisirator, 120. Walsh v. Warren, 167. Pres- 
bury v. Morris, 165. 

4. Judgment reversed for a defective finding of the facts. Barbarick v. 
Reed, 473. Harper’s Adm’r v. Phenix Insurance Co., 109. 

5. The supreme court will not reverse a civil case because illegal evidence 
has been permitted to go ta the jury, if it is afterwards withdrawn from 
their consideration by instruction. Knox v. Hunt & Labeaume, 174. 

6. Case affirmed, because there was no bill of exceptions to the action of 
the court upon motions. City of St. Louis v. Milligan, 181. 

7. To enable the supreme court to review the action of an inferior court 
upon a motion to strike out portions of a pleading, the record must show 
the objectionable portions. It is not sufficient that they are merely re- 
ferred to by line and page of the original. State, to use of Sly, v. Stein- 
man & Lawman, 201. 

8. It is not the practice of the supreme court to award damages upon the 
affirmance of a judgment, when the case has been appealed without a 
supersedeas. Haley v. Scott, 202. 

9. Where a case is tried by the court without a jury, and no motion for a 
review is made, the supreme court will not review the finding of facts, 
but will affirm, if the finding supports the judgment. Sly v. Steinman & 
Lauman, 201. Hughes v. Fitzpatrick, 254. 

10. The supreme court presumes that the proceedings below are correct, un- 
less the contrary is shown by the record. Walter v. Cathcart, 256. 

11. A judgment will not be reversed for the giving of instructions abstractly 
erroneous, unless they affected the verdict. If the evidence is not pre- 
served, so that their bearing can be seen, the judgment will be affirmed. Jb. 

12. Judgment affirmed upon a review of the facts found by the court below, 
a case having been made for a review, in accordance with the new prac- 
tice. Stagg v. Franklin §& Fitch, 299. 

13. Where a record purports only to give the substance of the evidence bear- 
ing on particular points, the judgment will not be reversed on the ground 
that there was no evidence upon which to base a particular instruction, 
unless the evidence bearing on that instruction is stated, or it appears 

affirmatively that none was given. Douglass v. Stephens, 362. 

14. In a criminal case, the supreme court will not reverse because irrelevant 
evidence was allowed to go to the jury, if it could not have prejudiced 
the accused. State v. Jennings, 435. 

15. The supreme court will not interfere with the decisions of inferior courts 
upon their own rules. State v. Fenly, 445. 

16. Judgment reversed because there was no finding of the facts. Sloan’s 
Adm’r v. Sloan & Wilson, 474. Phelps v. Relfe, 479. 

SURETY. 

See Principal AND Surety, 1, 2, 3. Promissory Nores, 5, 6. 

SURVEY. 

See Lanps AND LAND TITLEs. 

TENANT FOR LIFE. 

See REMAINDER AND REVERSION, 1. 
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TENDER. 

1. A tender of articles by a debtor to his creditor, at the time and place 
specified, will not vest the property in the creditor, so as to discharge the 
debtor, and relieve him from all further care of the property. He must 
keep the property ready to be delivered on demand, at the risk, how- 
ever, of the creditor. To constitute a valid tender, the property to be 
delivered must be designated and set apart. McJilton v. Smizer, 111. 

TRESPASS. 

See Preapine, 3. 

1. The sureties in a bond of indemnity, given to a sheriff to procure the 
sale under execution of property belonging to a person other than the 
defendant in the execution, are liable as trespassers. Wetzell v. Waters, 
396. 

2. A general finding for the plaintiff, with no finding of the value of the 
thing injured, destroyed or carried away, will not authorize the court 
to treble the damages, under the act concerning “ trespass,”’ (R. C. 
1845.) Ewing v. Leaton, 17 Mo. Rep., 465, affirmed. Labeaume v. 
Woolfolk, 514. 

TRIAL OF RIGHT OF PROPERTY. 
See Execution, 2, 3. 
TROVER. 
See AssIGNMENT, 2, 3. VARIANCE, 2. 
TRUSTEE’S SALE. 
See Saress, 2. 
VARIANCE. 

1. The indictment charged that the defendant assaulted “Silas Melville,” 
with intent to kill. The proof was that the name of the person assault- 
ed was “ Melvin.”? Held, this was such a variance as that the court 
should have directed an acquittal. State v. Curran, 320. 

2. The petition stated a case of trover and conversion. The proof was, 
that the goods were lost by the negligence of the defendant. Held, the 
plaintiff could not recover, without amending his petition. Duncan’s 
Administrator v. Fisher, 403. 

VERDICT. 
See PLeapINnG, 4. 

1. One good count in an indictment will support a general verdict, no mat- 
ter how many defective counts there may be. State v. Jennings, 435. 

WARRANTY. 
See DamaGes, 13. 
1. In the sale of a land warrant, there is an implied warranty that it is 
valid. Presbury v. Morris, 165. 
WITNESSES. 
See Notary Pustic. 
WRIT OF ERROR. 

1. It is not the practice of the supreme court to award damages upon the 
affirmance of a judgment, when the case has been appealed without a 
supersedeas. Haley vy. Scott, 202. 





